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Page 219, line 10, for ** see" rtad " Bee.** 

278, Marginal note, after the word ** making** insert a oonuna instead of a full stop. 
310» line 7 from the bottom,/or ** were*' read ** was.** 

324, Marginal note, after the word ** entitled," insert the words '* to contend,** and 
after the word " parish*' insert a comma instead of a full stop. 



CASES 



DBCIDBD 

fiT ONE OF THE JUDGES OF THE QUEEN'S BENCH 1846. 

srrmrG in 



THE BAIL COURT. 



HILARY TERM, IX. VICTORIA. 



Williams, J. generally presided during this Term. 



Hallbtt against Cresswell. J«p>24, 

QN FRIDAY, JANUARY 16th, a rule had been a prisoner 

obtained, (which being in the case of a prisoner, was ge^d^ilFui^al. 

made returnable on the following Monday), calling upon ^^^^piaintiff 

the plaintiff to shew cause why the defendant should not JJ^^qJ^* 

be discharged out of the custody of the Keeper of the ^^^^ ^« d«- 

Queen's Prison, upon the ground that the plaintiff had Jane, ib38; 

, and in the 

fuled to declare against him within a year from the following 

October the 
Stat. 1&2 Vict, 
c 110. came into operation, which, by section 41, enacts, that no prisoner whose estate 
shall be vested in the provisional assignee, by an order made under that act, shall, after the 
making of such order, be discharged out of custody as to any action, &c., for any debt, &&, 
with respect to which an adjudication can be made under the act, by virtue of any supersedeas, 
&c., for want of the plaintiff's proceeding therein. In October, 1839, such an order was 
made under section 36, but nothing farther was done under it. No declaration in the action 
was ever delivered, but tiie defendant oontmued in custody under the detainer tiU the present 
time. 

Held, that as the plaintiff, by not having declared, was out of Court before the vesting 
order was made, the 4l8t section (Ud not operate so as to deprive the defendant of his right 
to be discharged from custody. 

If upon a summons at Chambers, the Judge refuses to make an order, and application is 
afterwards made to the Court upon the same matter : quart, whether it be necessary that the 
•amnions or other proceedings at Chambers be brought before the Court 

VOL. L B 
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Bail Court, retum of the process. The facts were these : — In Julys 

^^^' 1838, whilst the defendant was in the custody of the 

^^^ Marshal, the plaintiff lodged a writ of detainer against 

Cresswell. Y{xmy for £64. &. 8d. but from that time to the present no 
further steps had been taken thereon. On the 1st of 
October, 18S8, the stat 1 & 2 Vict c. 1 10, for abolishing 
arrest on mesne process, came into operation; and on 
the gSrd of October, 18S9, an order was made, upon the 
petition of one of the defendant's creditors, by the Court 
for the relief of insolvent debtors, under the 36th section 
of that act, vesting the defendant's estate and effects in 
the provisionid assignee for the time being. No schedule, 
however, was filed, nor were any further proceedings 
taken. In last Mtchaehnas Faeatian, an application 
was made to WitUams, J., at Chambers, for the discharge 
of the defendant out of custody ; but, his lordship think- 
ing that the provisions of section 41, of the act above 
mentioned, were applicable to the case, refused to*make 
any order. In the affidavit upon which the rule was 
obtained that application was not referred to, but it 
was mentioned by Wittes upon moving for the rule, 
when his lordship said that it was only stated at Chambers 
that no proceedings had been taken for two Terms. 

PaMey now (24th January) shewed cause. I. The 
Judge's summons ought to have been brought before the 
Court when the rule was obtained, for, though this is in 
substance an appeal against the decision of a Judge at 
Chambers, the application is made as if it had never 
been heard before. [ WiUen. The summons at Chambers 
was mentioned upon the moving for the rule]. 

2. The Stat. 1 & 2 Vict c. 110, s. 41, enacts, ''that no 
prisoner, whose estate shall by an order under this act have 
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been vested in the said provisional assignee, shall, after the ^^a Qmrt. 

making of such order, be discharged out of custody as to 1 — 

any action, suit, or process, for or concerning any debt, «. 

8(um of money, damages, or claim, toUh respect to which 
an adjudication can, under the provisions of this act, be 
made, by or by virtue of any supereedeas, judgment of 
non pros, or judgment as in the case of a nonsuit, for 
want of the plaintiff or plaintifts in such action, suit, or 
process, proceeding therein.** Now a petition having 
been presented to the Insolvent Court, and an order made 
vesting the defendant's estate and effects in the pro- 
visional assignee, it is clear that this is a case '* with 
respect to which an adjudication could be made" by that 
Court, within the meaning of the act At all events, the 
defendant cannot set up, that no adjudication can take place 
by reason of a schedule not being filed, since it was his 
business to have filed one. Nor does it make any dif- 
fierence, that the petition to the Insolvent Court was 
made by a creditor, and not by the debtor himself; for, 
a petition so made may be considered as a legal conse- 
quence of the debtor's default in the payment of his 
debts. The 7th section will, probably, be relied on (a) 
by tiie other side, but, that is only applicable to cases in 
which the jurisdiction of the Insolvent Court has not 
attadied. Here the defendant thought proper to lie in 

(«) Which enacts, " That every prisoner who at the time appointed for 
the oommencement of this act, shall be in custody vtptm mesne process for any 
debt or demand, and shall not have filed a petition to be discharged under 
the UwB now in force for the relief of insolvent debtors, shall be entitled to 
his dischaii^e, upon entering a common i^pearanoe to the action. Pro- 
vided nevertheless, that every such prisoner shall be liable to be detained, 
or after soch discharge to be again arrested by virtne of any snch special 
order as aforesaid, [sect 3,] at the suit of the pluntiiT at whose suit he was 
prevkmsly airested, orof any other plaintiff.'* 

B 2 
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BaU Comt. pnson ; and in the meantime, before any application for 

! — a discharge out of custody, the debt for which he was 

Hallett 

V. detained became, by reason of the petition, one '' with 

respect to which an adjudication could be made,** under 

the provisions of the act. 

JFiUes, contra. The 41st section is wholly inapplica- 
ble. The defendant does not merely rely upon his right 
to a supersedeas, (although he was entitled to it (a), and 
to sign judgment of non pros at the expiration of two 
terms from the time of the detainer, inasmuch as the 
plaintiff did not declare within that time) ; but this ap<- 
plication is grounded on the general rule of all the 
Courts, (b) which directs that ''a plaintiff shall be 
deemed out of Court unless he declare within one year 
after the process is returnable." Now, as the detuner 
was lodged in June, 18S8, and no petition to the Insol- 
vent Court was filed till October, 1839, the plaintifi's suit 
was completely at an end before any proceedings were 
taken under the act The defendant, then, having been 
once supersedeable is always so, according to the prac- 
tice with regard to prisoners ; and the mere fact of his 
having remained in prison cannot dispossess him of his 
right Moreover, the stat 1 & S Vict c. 110, did not 
come into operation till the 1st of October; and as the 
defendant was then in custody, and had not before that 
time filed any petition, what answer can be given to sec- 
tion 7 ? For, if this application had been made within 
a year the defendant would have been entitled to his 
discharge under that section, upon entering a common 



(a) See R. L Trin. 3 Wm. 4 ; 6 B. & Ad. 467. 
(6) R. I. 2 Wm. 4, s. 35 ; 3 B. & Ad. 379. 
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appearance ; now^ however^ there is no action to which ^^ Cowt- 

1846. 
any appearance could be entered, the plaintiff being ! — 

completely out of Court. v. 

As to the necessity of bringing the proceedings at *^sswell. 
Chambers before the Courti this is not an application 
to set aside an order, for the learned Judge made no 
order in the matter. Unquestionably, where an order is 
made, it must, upon an application to set it aside, be 
brought before the Court; but, when a Judge merely 
refuses to act, then the proceedings before him need 
not be shewn. Chitt. Archb., 8th Edition, S73-4. 
[fFiiUami, J. This being the case of a prisoner, could 
you not apply afresh, though I should now refuse to 
interfere ? Has not a prisoner a right to apply de die 
in diem upon such materials as he can get ?] Yes, every 
fiivour is shewn to a man struggling to regain his liberty. 
Smith V. Goldsworthy (a), however, is in point, to shew 
that it was unnecessary to bring the proceedings at 
Chambers before the Court There, a rule had been 
obtained to add fifteen pleas to thirty-eight already 
pleaded, upon an affidavit, stating the application to a 
Judge at Chambers for leave to plead certain pleas, 
including the thirty-eight and the fifteen, and that the 
thirty-eight had been allowed. Upon cause being shewn, 
it was contended that the rule to plead several matters, 
or at least the Judge's order, ought to have been before 
the Court, as being the best evidence of what took place 
at Chambers, and because the motion, was, in efiect, an 
appeid against the Judge's decision; but, Lord Denman, 
after consulting the Judges, said, that the objection was 

(a) 2 Gale & D. 189; 2 Q. B.717. S. C. 
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^'Iftd^ not well founded, and that tbe diaeanion of tbe rule 
should be allowed to proceed. 

Hallbtt 

V. Cw. adv. vult» 

CaE88W£LL. 

^•n.28. Williams, J. In thb case application was made to 

discharge a prisoner out of custody, on the ground that 
the plaintiff had failed to declare against him £»r up* 
wards of a year. The question is, first, whetfier • the 
defendant had been in custody for such a length of time 
without any proceedings, as would entitle him to his dis- 
charge? and, secondly, whether the 41 st section of the 
Stat. 1 & S Vict c. 1 10, applied to this case. Upon the 
first point there can be no doubt whatever; the dates 
speak for themselves, and it is plain that, but for that 
section, he would have been entitled to his discharge. 
The only question then is, upon that section. [His 
lordship read the section. See ante 9 p. 3.] Now, 
in the first place, (but upon this point I ofier no 
opinion), it appears that the defendant himself did not 
apply to the Insolvent Debtors' Court at all, and that what- 
ever proceedings were taken were in invitum. But, be 
that as it may, taking the language of the section in its 
fair and wide construction, it cannot apply to a person 
who then was entitled to his discharge. The first point, 
therefore, being perfectly clear, this section makes no 
difference, and the defendant must be discharged. 

Rule absolute. 
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Bail Court. 

1846. 



Ex parte George CrITGHLET. January 28. 



JpETERSDORFF'm \9BiMichaehna9 Term obtuned a Pending 
rule, calling upon Thomtu Turner to shew cause why before a mar 



magis- 

a warrant of attorney should not be set aside, upon the STO^dTJL 
ground that it had been given on an illegal consideration. *»«^ent» * 
The affidavit, in support of the rule, stated, in substance, attorney was 

giyen to the 

that in November, 1844, the son of the deponent entered prosecutor to 

1 • . 1 a . 4* t A recoTer sums 

into partnership, in the business of shoe manufisu^turer, of money in 
with the said Thomae Turner, and that such partnership ![^^p^ of 
continued for about eleven months. That on the 17tb ^awTwid at 
of September, 1845, Turner, under pretence that the ^^|^^ 
deponent's son was his (Tumei^s) servant, and not his immediately 
partner, and had embesszled and appropriated some charge was 

withdrawn. 

money belonging to him, caused the son to be arrested, It was sworn, 
and taken before a magistrate upon a charge of em- thirtthese. 
bezzlement That the magistrate after hearing the g^'^iT^ur. 
chai^, and, the evidence adduced, remanded the accused J^^^t*^ 
(who at that time was not prepared with sufficient *"»ndonthe 

^ "^ *^ prosecution; 

evidence), till the 20th instant, at the request of Turner, whilst on the 

other. It was 

and released him on his own recognizance to appear on the alleged to haye 

. 1 I /« <» 1 ^'^^ given on 

27th. That on the last mentioned day Turner preferred account of 

• debts admitted 

sereral new charges, but having stated that he had yet to be due from 

other charges to make, the accused was again remanded, to Uie prose- 

and released on putting in bail to appear on a future !]|^^iL 

day. That after this remand an interview was had •a»imts;and 

^ that the ma- 

between the deponent, one Admn, and Turner^ s solicitor, gi»trate, during 

the proceeds 

upon the subject of the accusation, and that the latter, ings before 

him, had ex- 
pressed great 
doubt whether a partnership did not in fact exist between them. Under these drcumstanoes, 
a rule whidi had been obtained to set aside the warrant of attorney, as having been given upon 
an illegal consideration, t^as made absolute. 



8 HILARY TERM, 

Bail Court upon being asked what the nature of the charge wa8| and 

1 — whether it was to recover a debt due or what else, said 

Cbitchley. that there were several charges of a very serious nature, 
amongst which were some for receiving and embezzling 
money, and for altering invoices sent with goods, also 
one for stealing certain shoes, and various other charges 
which would certainly send the accused out of the country ; 
but added, that MAdwin had anything to say about the 
matter he had better come by himself, as he (the attorney) 
would not have a third person present That several 
other interviews between the deponent and Turner^ and 
with Tumei^s solicitor, afterwards took place ; and that it 
was ultimately arranged, that £40 should be paid down, 
and, on security being given for any further sum which 
should be found to be due from the accused to Turner^ 
the charges should be abandoned, and that Tumer^g soli- 
citor should, at the next adjourned examination, inform 
the magistrate that the charges could not be sustained 
for want of sufficient evidence. That in pursuance of 
this arrangement, on the 1 3th of October ^ a warrant of 
attorney for £288 (the one in question) was executed by 
the deponent, the accused, the deponent's daughter, and 
his son-in-law; and that, at a re-«xamination on the 
1 5th of October^ Turners solicitor having informed the 
magistrate that the opinion of counsel had been taken, 
and that the proceedings could not go on for want of 
evidence, the accused, after a reprimand, was discharged. 
The affidavit concluded by alleging that, except as afore- 
said, there was no consideration for executing the warrant 
of attorney. 

The affidavits in answer admitted that the accused was 
indebted to Turner to the full amount for which the 
warrant of attorney was given, and that charges of embezzle- 
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ment had been preferred ; but denied that the warrant of 
attorney had been given to compromise them, and alleged 
that it was executed as a security for what might be 
found due from the accused upon the settlement of part- 
nership accounts. It was further stated, that the only 
defence relied on before the magistrate was, that a part* 
nership existed between the accused and Turner , so as to 
ehow that the former was not liable to a criminal prosecu- 
tion ; that the accused had been in the habit of examining, 
paying, and discharging the workpeople employed in the 
business at pleasure ; and that the prosecutor, on the ex- 
aminations before the magistrate, deposed that it had been 
agreed between him and the accused that the latter should, 
after February , 1845, have half the profits 'arising from 
the sale of boots and shoes, and five per cent, on every 
thing else sold by him ; and that 30s. per week should be 
given to his wife to keep house, &c. The affidavit then 
went on to state, that the evidence produced was such as 
to induce the magistrate to express great doubt as to 
whether he could properly entertain the charges. One 
of the deponents also stated, that when the settlement 
took place, *' he well knew that no felony was compounded 
or compromised, as the same had long before been aban- 
doned, and never could be or was proved or substantiated ; 
it being altogether doubtful whether any criminal charge 
whatever could have been legally established :" to " which 
effect the magistrate several times intimated his opinion.** 
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OaiTCHLEY. 



Pigott now shewed cause, and contended that it did 
not appear that any felony had been committed, or that any 
sufficient ground had existed for a criminal charge. It was 
consistent, he said, with all that had taken place, that the 
prosecutor was mistaken from beginning to end, without 
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^Ja^' *^y ^cked intention of preferring a criminal charge for 

— the purpose of obtaining the warrant of attorney. In 

Ceitchuy. Ward ▼• Lhyd^a), the plaintiff having discovered a 
deficiency in the accounts of the defendant, his clerk, and 
believing that he had kept back money which he had re- 
ceived on the plaintiff's account, threatened to prosecute 
him for unlawfully making use of the money, unless he 
made such arrangements as were satis&ctory to him. 
^The defendant thereupon executed a warrant of attorney ; 
and a rule nisi having been obtained to set it aside, as 
having been given upon an illegid consideration, the 
Court discharged the rule ; Tindah C. J. saying, '* This 
is not a warrant of attorney given as a reward to an un- 
interested party, if he will abstain from preferring a 
charge. There is a sum of money due from the defend- 
ant to the plaindff, admitted to be a just debt. There 
was a threat held out of prosecuting the defendant, no 
doubt, and the conduct of the parties is capable of re- 
ceiving the construction contended for by those who seek 
to invalidate this instrument.** That is as much as can 
be said in the present case. Erghine^ J., in the same 
case, also said, ** it seems to me it would have been 
important to shew that there had actually been a crime 
committed. It is not every misemployment of money 
that constitutes the crime of embezzlement, and it 
is not for us to come to the conclusion that a crime 
has been committed without disUnct and satis&ctory 
evidence.'* And per Maute, J. '^ It is a laudable, 
not a blameable thing, in a man to pay his debts; 
and although in so doing the party may entertain an 

(a) 13 Law Jour. N. S. (C. P.) 5. 
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expectation that he shall escape proseculion thereby, ^«' ^^"^ 

that does not vitiate the transaction,*^ Upon the prin- *. — 

ciples laid down in that casCi it is submitted that this rule Cutchlby. 
ought to be discharged. 

Petersdorffi contra. The only question to be consi- 
dered isy — was there, or was there not, at the time when 
the arrangement was effected, a criminal charge pending ? 
Now it is admitted that such was the fact, by the affidavits 
on the other side. The warrant of attorney was given on 
the 13th of October^ but up to the 15th the defendant 
was not discharged ; and these two dates, which are also 
admitted, are decisive. 

Williams, J. It appears to me to be perfectly dear, 
when we attend to dates, and to the nature of the trans- 
action, that the fisicts by which this warrant of attorney is 
sought to be impeached are covered by a very thin dis-( 
guise. I am persuaded that Mr. PigoU has presented 
the case as fiivourably as the facts would admit. As 
to the case which has been cited, the Judges did not 
think that there was any ground for assuming that a 
criminal prosecution was about to be instituted. Here 
there can be no doubt. A criminal prosecution was 
actually pending, and the charges had not been aban* 
doned when the warrant of attorney was given. Is there 
any pretence to suppose that the giving of the security 
was not the immediate cause of the prosecutor's changing 
his resolution? It has been said that the warrant of 
attorney was given to secure a debt. Undoubtedly, in 
every case of embezzlement there is a debt, and a little 
more : there is a debt with di felony attached, and if you take 
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away the felony, yet the debt remains. And though there 
might have been a doubt as to the existence of a partner- 
ship upon the magistrate's mind, yet the accused might 
have been committedi and upon proceedings taken else- 
where, that doubt might have been solved. It does, 
therefore, seem to me that the warrant of attorney in 
question was given by way of compromise; and accepted, 
instead of taking the chance of a criminal prosecution* 
Consequently the rule must be made absolute. 



Rule absolute. 



Jan. ^4. The Queen against The Justices of Surrey, 

(St. Anne'S) Westminster, against St. Mary 
Magdalen, Bermondsey.) 



A notice of A RULE had been obtained calling upon the Justices 

imWei^of" of Surrey to shew cause why a mandamus should not 

^!^y"^ ^ issue commanding them to enter continuances and hear 

^^i^^^'^^^d ^^ app^ between the above parishes. It appeared, that 

overseen ^^ ^h^ |5ih ^f jnfU^ 1845, an Order was made under 

"acting for and ^ 

on behalf of*' the hands and seals of Henry Weston and Thomas 

the whole 

bod)% ift valid. Buicock Burbridge, Esqrs., at the instance of the parish 

siderarion of a officers of St. Mary Magdalen, Bermondsey, Surrey, for 

u^mwly*pro* the removal to the appellant parish of one Rebecca Brown, 

h^Sl7of the the wife of Thomas Broum, and her two children ; and 

appeal; there- ^y^^^ gy^jj ^yj^p ^^ ^^\y served on the following day, 

fore, if, upon ' =■ ^ 

objection 

taken to the 

eeaaions dedde that it is bad, and dismiss the appeal, this Court will, if the decision be 
^^Toneous, award a mandamus to enter continuances, and hear. 



namely, the 16th oi April. On the 14th of June, notice 
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and grounds of appeal in the following form were served 
for the next Surrey Sessions, to be holden on the 
Istof/tfi^/ 

** To the Churchwardens and Overseers of the poor of 

the parish of St Mary Magdalen^ Bermondieya in 

the county of Surrey : 

Take notice, that we being a majority of, and acting 

for and on behalf of, the churchwardens and overseers of 

the poor of the parish of St Anne, Westminster, in the 

county of Middlesex, do intend, at the next General 

Quarter Sessions of the peace to be holden in and for the 

said county of Surrey, to prosecute an appeal against a 

certain order of Henry Weston and Thomas Bulcock 

Burbridge, Esqrs., two of her Majesty*s Justices of the 

peace for the said county of Surrey, bearing date the 

16th day of April, in the year of our Lord, 1845, 

whereby Rebecca Brown wife of Thomas Broum, and 

her two children named in the said order, were ordered 

to be removed and conveyed from the said parish of 

St. Mary Magdalen, Bermondsey, to the said parish of 

St. Anne, Westminster, as the place of the last legal 

settlement of the said JRebecca Brown, and her said 

children. And also take notice that the grounds of our 

appeal are, [here twenty-two grounds of appeal were 

stated, which it is unnecessary to insert. The notice then 

proceeded thus]. And further take notice, that we hereby 

require you to produce at the hearing of the said appeal 

the said order of removal, dated the 15th day o( April, 

in the year of our Lord, 1845, together with the original 

examinations on which such order was made : and that, 

at the hearing of the said appeal, we, on behalf of the 
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said parish of St Anne, Westmimter, will avail Ourselves 

of all or some one or more of the grounds of appeal 

herein stated. Dated this 1 1 th day of June, in the year 

of our Lord, 1845.'' 

C Churchwarden of the said 
\ Parish otSt.Jnne, Westminiter. 



" R Fielder, 

J. PenhaU, 
fF.Addii, 
J. Aldous, 
J. Busain, 




The Overseers of the Poor 
the Parish of SU Anne, 
Weetmineter.** 



When the appeal came on for trial, the appellants 
were required to prove the service of their notice and 
grounds of appeal, which was accordingly done, by 
calling and examining the party who served them. It 
was then objected by the respondents, that the notice 
of appeid was insufficient on the &ce of it, inasmuch as 
it appeared therein that the persons by whom it was 
given did not constitute the whole body of qhurch- 
wardens and overseers of the poor, but were merely '' a 
majority of, and acting for and on behalf of the church- 
wardens and overseers.'' The Justices having considered 
the objection, decided that the notice was insufficient, 
and accordmgly refused to hear the appeal, and dis-^ 
missed it 



Baldwin shewed cause. This application cannot be 
entertained. The Court will not interfere with the pro- 
ceedings of Justices at sessions, unless it appear that 
they have declined to exercise jurisdiction imposed upon 
them by law, or where a case has been stated. Here the 
objection urged against the notice was gone into, and 
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one witness was actually called and ezamined ; and the 
proceedings having been perfectly regular, the decision, 
whether good or bad, will not be inquired into by this Court 
jRegina v. The Justices of Kesteven (a), and Regina v. The 
Jtutieee of the West Biding ^ {Bechington v. Eliand) (&), 
aie in point ; for in this respect there is no distinction in 
principle between the present case and those in which an 
appeal has been dismissed upon the ground that the 
examinations were defective. But, at all events, it is 
snbmitted that the notice is bad upon the face of it, as 
purporting to be the notice of a majority only. Regina 
Y. The Justices of the West Riding of Yorkshire, 
{JSt. Pancras v. Btadfwi) (c), is distinguishable; for 
there, though a notice of appeal staled to be given by 
^'the undersigned being a majority of the church* 
wardens and overseers'* of the appellant parish was 
held sufficient, yet the appeal really appeared to be 
the act of the whole body. The acts of a corporation 
must appear to be those of the whole body, and not 
merely of a majority; and though churchwardens and 
overseers do not constitute a body corporate (<{), yet die 
same principle applies. So the Houses of Parliament, 
though they act by a majority, yet any resolution pur^ 
porting to be the act of a majority only would be void. 
And in actions by assignees or executors all must join 
as plaintiflb, though the determination to sue was that 
of a majority only. So here, it is admitted, that 
a majority of the churchwardens and overseers might 
give the notice, but such notice must purport to be the 
act of the whole. Now, the notice merely speaks of the 



1846. 

The Queen 
The Jostioet 

ofSURBBY. 



(a) 1 New SeM. Ca. 151. 
(») 1 New SeM. Ca. 247. 



(e) % New Sea. Ca. 1. 

((f) Rex e. BeeitOB, 3 T. R. 5912, 4. 
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" grounds of qut appeal," and the only antecedent to the 
word ''our"* is <' we/'— that is, the parties signing as a 
majority. [ WiUiamif J. Am I to understand you to con- 
tend that the discussion at sessions upon the notice of 
appeal was a hearing?] Yes. [JFiUiamssJ. Then a 
mandamus would only go if the sessions had said *' we 
will not hear your notice of appeal." The cases cited, 
proceeded on the ground that there had been a hearing.] 
It is submitted, that what took place constituted "h 
hearing," as much as if witnesses had been examined 
upon the merits. He also cited, Hairnley ▼• Roth* 
well (a). 



Pathky and Corner^ contra. The distinction is clear 
between cases in which the Sessions have decided upon 
the sufficiency of the examinations, and those in which 
they have merely decided upon the notice of appeal; in 
the former case, they have, in fact, decided upon the 
whole merits of the appeal. The stat. 4 & 5 Wm. 4, 
c 76, s. 81, provides, that the parties shall not at the 
trial go into any other grounds of removal than those 
set forth in the examinations. It would, therefore, be 
idle, after the Sessions have decided against the suffi- 
ciency of the examinations, to require them to hear 
the appeal, since a rehearing must be attended with 
the same result. Ex parte the OverteerSf Achworth (6), 
recognised in Regina v. <S^^ Mary^ Lambeth (c). Insuffi- 
ciency in the examinations is, at the trial, tantamount 
to afiulure of evidence, and a discussion and adjudication 
upon them constitutes a complete hearing. But any dis- 



(a) 13 L. J., (N. SOU 0.39. 
ijb) 3 Q. B. 397, note (a). 



(e) 2 New SeM. Ca. 36. 
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cuflsion or adjudication upon the suflSciency of the notice 
of appeal^ is merely preliminary to entering upon the 
bearing, and if the notice has been decided to be bad> 
anything in the nature of a hearing would be illegal. Stat. 
9 Geo. I, c. 7, s. 8^ enacts that no appeal from an order of 
removal "shall be proceeded upon," unless notice of 
appeal has been given. [ JFiUiams, J. That only applies 
to the sufficiency of the notice in regard to time.] Then 
the Stat. 4 & 5 Wm. 4, c 76, s. 81, enacts, that 'Mt shall 
not be lawful" for the "appellant parish to be heard^ 
unless notice and a statement of the grounds of ap^ 
peal have been given. The effect, therefore, of the 
decision in this case was, that the parties had no right 
to be heard. As regards the objection to the notice, 
Regina v. The Jtutices of the West Hiding (St. Pancras 
V. Bradford) (a), is decisive that a notice framed as in the 
present instance is sufficient. 



Bail Court. 

1846. 
The Queen 

V. 

The Justices 

of SURHEY. 



Williams, J. The notice concludes thus : " We, on 
behalf of the said parish of <S^^, Anne, fFestminster, will 
avail ourselves of all, or some one or more, of the 
grounds of appeal herein stated;" and is signed by persons 
described as churchwarden and overseers. Coupling 
then the beginning with the end, I entertain no doubt 
that the notice purports to be for and on behalf of the 
whole. There is no more ground for dismembering a 
notice of appeal than any other document. As to the 
other point, though I think there can be no doubt upon 
it, I should like to look into some cases. 

Cur* adv. vuU» 



TOL. I. 



(a) 2 New Seas. Ciu 1. 
G 
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Comer subsequently referred his Lordship to Rex v. 
The Justices of Gloucestershire {a\ Regina v. The Justices 
of Kent (6), Rex v. The Justices of Salop (c)i Rex v. The 
Justices of Surrey (rf), Rex v. ITie Justices of Norfolk {e\ 
Regina v. The Justices of the West Riding {St. Pancrca 
V. Bradford) (/). 



Jan. 31. 



Williams, J., now delivered judgment In Regina v. 
The Justices of Surrey, a rule nisi had been obtained for 
a mandamus commanding the justices to enter continu- 
ances and hear an appeal. It appeared, that at the ses- 
sions the justices prevented the appellants from entering 
into their case, on the ground that the notice of appeal 
was bad. I thought it, however, quite clear upon the 
argument, that the notice was sufficient, and that the 
justices ought to have heard the appeal. But it was 
contended, that, according to the later decisions, it has been 
held, that where the sessions have entered upon a hearing 
the Court will not interfere ; and upon that point I took 
time to consider. On further consideration, I am per- 
fectly satisfied that there was no hearing in the pre- 
sent instance ; and it has been the constant usage to grant 
a mandamus when the appeal has been wrongly dismissed 
upon a preliminary objection. The case of Rex v. The 
Justices of Gloucestershire {(i)f is a strong case of that 
kind. There, after an appeal had been gone into upon 
the merits and a witness called, a preliminary objection 
was taken by the counsel for the respondent, upon which 
the sessions dismissed the appeal. The point made 
in the present instance was then raised, and it was ex- 



(a) 1 B. & Ad. 1. 
(6) 2 Q. B. 686. 
(e) 4 B. & Aid. 626. 



(cf) 6 Q. B. 506. 
(e) 5 B. & Ad. 990. 
(/) 2 New SesB. Ca. I. 
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pressly decided^ that when the appellant is turned round 
upon a preliminary objection, which in the opinion of this 
Court is untenable, a mandamus will lie to compel the 
sessions to enter continuances and hear the appeal. So 
in the late case of Regina v. The luitices of Kent (a) : 
that was an appeal against an order for the removal of a 
pauper lunatic; the sessions dismissed the appeal on ac- 
count of insu£Sciency in the notice, but this Court 
holding that the notice was good, allowed a man- 
damus to go* The Stat. 9 Geo. 1, c. 7, s. 8, is 
strongly in confirmation of this view ; for that statute, after 
enacting that no appeal shall be proceeded upon unless 
reasonable notice has been given of the appeal, provides, 
that " if it shall appear" to the justices ** that reasonable 
time of notice was not given, then they shall adjourn the 
appeal to the next Quarter Sessions, and then and there 
finally hear and detefjnine th^ same.** It is, therefore, 
clear that the notice must be gone into before hearing, and, 
consequently, a mandamus must be granted in this and 
another case in which the question was precisely similar (6). 
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Rule absolute. 

(a)2Q.B.686. 

(h) Namely, The Queen «. The Jastices of Surrey ; (In the matter of 
an appeal between the Churchwardens and Overseers of St. Anne, West- 
minster, in the county of Bfiddlesex, appellants, and the Churchwardens, 
&e., of Hozton, in the county of Surrey, respondents) : which was entered 
and ^sposed of at the same sessions, and which it was arranged should 
abide the ef eat of the principal case. 
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The Christian 
name of the 
tenant in poe- 
senion was 
omitted in the 
notice to ap- 
pear, and at 
the thneof 
tervice the 
tenant refosed 
to supply it. 
Held that 
the notice was 
sufficient. 



Doe on the demise of Lewthwaite against Roe. 

DOFJLL moTed for judgment against the casual 
ejector. The declaration had been duly served upon 
the premises on the tenant in possession ; but bis Chris- 
tian name, not being known^ was omitted in the notice ; 
and, though asked for at the time of service, the tenant 
refiised it, saying, that *' there was no occasion to give 
it** Under these circumstances, it was submitted, that 
the plaintiff was entided to the ordinary rule for judg- 
ment 

The Court thought this sufficient for a 

Rule absolute. 



Jan. 23. 



Crosbie against Holmes. 



After decla^ ^HIS was an action upon the case, and the declaration 

rataoUf (con- 

taining two Contained two counts, the first of which complained 
plaining of a' that the defendant, upon the sale by him to the plaintiff 
uponiSe8ia7 ^f certain manure, had falsely and fraudulently war- 
be^^^^* ranted the said manure to be " the good and fertilizing 
r *^J?****" manure called guano :** ** by means whereof* the plain- 
between the tiff, after the sale, used the said manure in and for 

parties m the 

cause" were, manuring his lands and fields, ** and did then also sell 

by a Jadffe*s 

ordeTy rexerred 

to an arbitrator, (an aoooontant), the costs of the action to abide the event of the award, and 

the costs of the reference and award to be in the discretion of the arbitrator. The award, 

without sayinff that it was^nade cb prenu$$iM, directed that J. N. H. [defendant] should pay 

to J. C. [plaintiff] a sum named ; and that the costs of the reference and award should be 

paid by the said J. N. H. 

Held, that the award wss uncertain and bad for not awarding specifically upon the action, 
and was consequently set aside. 

Affidavits were produced on both sides, which it was contended, disclosed matters in dif- 
ference other than those in the cause ; but, «em6/«, that the Court decided without reference 
to the question of whether such other matters were made to appear. 
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and deliver divers quantities of the same to divers other ^^^ Omtrt, 
persons, and warrant and represent the same to them 
to be guano aforesaid ; which said other persons respec- 
tively then also used the said manure in manuring their 
respective lands and fields; and thereby the said fields 
and lands of the plaintiff* and of the other persons, and 
the crops and herbage there growing and being, then 
became greatly injured, damaged, and spoiled : and thereby 
** the plaintiff not only lost the benefit and advantage 
which he otherwise would have derived from his said 
lands, fields, crops, ftc, but hath become and now is 
liable to pay divers large sums of money, amounting, to 
wit, to 50(U. to divers of the said persons to whom he 
sold the said manure, and warranted the same to be 
guano as aforesaid, to wit, /osnet Griersanf Joieph 
Griermm^ John Lotodon, Robert McKntgkt^ Jamsi 
JShane, and Thomoi Broum, as and for compensation and 
amends for the injury they have sustained in their fields 
and crops as aforesaid. And the plaintiff hath been and 
is, by means of the premises otherwise greatly injured and 
damnified.** The second count was precisely similar, ex- 
cept that it was in respect of another quantity of manure. 
After the delivery of this declaration, but before 
plea, the parties agreed to a reference ; and accordingly, 
on the 6th of October^ 1845, a Judge*s order, (which 
was afterwards made a rule of Court), was obtained, 
whereby it was ordered, '' that all matters in difference 
between the parties in this cause be referred to the 
award, &c. of Hairwood Banner of, &c. accountant,** 
so as he shall make and publish bis award in 
writing, of and concerning the premises ready to be 
delivered, &c. on or before a certain day, &c. " and that 
the costs of this action shall abide the event of the award, 
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Baa Cowrt, and that the costs of the reference and award shall be 

l^iz!! in the discretion of the arbitrator.'* The order contained 

no authority to refer the matter back. 

The arbitrator undertook the reference, and ailer 
several meetings made his a^ard, which, after redting the 
order of reference, and stating that he had taken upon 
himself ** the burthen of the said arbitration," proceeded 
as follows : — '' I do award, &c., [not saying * of and con- 
cerning the premises'] that James Nathan Holmes do and 
shall pay, or cause to be paid unto the said John Croshie 
[the plaintiff], on, &c., at, &c«, the sum of \61L &• Sd. 
sterling. And I do further award that the costs of the 
said reference, and of this my award, and all other costs 
connected therewith, shall be borne and pud by the said 
James Nathan Holmes* And that the costs of the said 
John Crosbie therein, including the sum of 12L \2s. 
whidi he hath paid to me for my charges herein, and for 
this my award, shall be paid to him by the said James 
Nathan Holmes, at the time and place hereinbefore ap- 
pointed for payment of the said sum of 167JL 6s. ZcL^ 

The award bdng disputed, the defendant now made an 
affidavit, stating " that at one of the meetings the plaintiff, 
by his attorney, proposed to give in evidence to support 
the alleged special damage in the declaration mentioned 
the evidence of parties not named in the said declaration ; 
that the defendant's attorney objected to the admissibility 
of such last-named evidence, but that the same was 
received by the arbitrator, the deponent by his attorney 
protesting against the same ;" and in Michaelmas Term 
last, Patiesonf J., after taking time to consider, (upon the 
motion of Crompton, who dted Pearson v. ArchboU (a),) 

(a) 11 M.& W. 477. 
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granted a rule calling upon the plaintiff to shew cause Bail Omrt. 
why the award should not be set aside upon the following '^^ * 
grounds : — " That the arbitrator has not, in or by the 
award disposed of or decided or awarded upon the action 
mentioned in the submission and order of reference; 
that it does not appear by the award which party was 
entitled to succeed in the action, nor to all or any of 
the costs thereof; that it does not appear whether the 
sum awarded to be paid was a sum due iui or by reason 
or in respect of, the action, or was due in respect 
of other causes of action or matters in difierence be- 
tween the parties in the cause; and that the sum so 
awarded may be due in respect of the matters referred to 
in the affidavit of the defendant, other than matters in 
the cause ; and that the defendant may have been 
entitled to succeed in the action, although the plaintiff 
WBJB entitled to the sum awarded to be paid to him ; and 
that the action is left subsisting and entirely undeter- 
mined, and that no damages are awarded therein ; and 
tiiat the award is uncertain and not final for the reasons 
aforesidd" (a). 

In answer to the defendant's affidavit, the plaintiff's 
attorney deposed, *' That at the meeting at which the 
defendant, by his affidavit, alleges improper evidence was 
received, deponent did propose to give in evidence to 
support the special damage mentioned in the declaration 
in this cause, the testimony of one fFiiliam MuirAead, a 
party not named in the declaration, as to his having pur- 
chased or used some of the said substance or manure men- 

(a) The rale was dnwn np upon reading the rule bj which the order of 
reference was made a rule of Court, the defendant's affidavit, and a copy of 
the declaration and award. See Bearup v. Peacock, 14 Bl & W. 149, per 
Parke, B. 
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BaU Ontrt. tioned in the declaration to have been sold as guano.** 
'/^*— That Muirhead^s evidence being objected to by deponent^ 
*'his evidence as to such purchase and use was not received 
by the arbitrator, and he was examined only l>y certain 
general questions as to the use of guano as a manure, and 
not at all with respect to the said substance or manure 
sold by the defendant to the plaintiff.*' The a£Sdavit then 
proceeded to state that no other* person or party not 
named in the declaration (the plaintiff excepted), was ex- 
amined before arbitrator, to prove the special damage 
alleged therein. 

Heath {Jervu with him), now shewed cause. The 
objections to this award may be reduced to two: 1st, 
.that the award does not put an end to the action ; 2nd, 
that it does not appear whether the sum awarded was to 
be paid in respect of matters in difierence in the action or 
of other matters in difference. But neither objection can 
be sustained, inasmuch as it does not appear, either upon 
the award or by aflSdavit, that there were any matters in 
difierence other than those in the action; and such being 
the case, the Court will not intend that other matters in 
difference were brought before the arbitrator, and conse- 
quently the sum awarded must be taken to have been 
given in respect of the action alone. Layman v. 
Gower (a) ; The Duke of Beaufort v. Wehh (6). The 
plaintiff's affidavit merely states that witnesses who were 
not named in the declaration, were examined before the 
arbitrator, which amounts to nothing, because it cannot for 
an instant be contended that the witnesses need be named 
in the pleadings. The arbitrator could not direct a verdict 

(a) 5 Jnr. 7. {h) 10 A. & E. 527. 



Uouiu. 
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to be entered for the plaintiff^ no issue having been joined; ^^ ^**^* 
and he could not award the costs because they were '- — 

Gaosbie 

to abide the event, and he had no power over them. It _ ». 
b true that the award is not stated to be made " of and 
concerning the premises," but those words are not neces- 
sary to the finality of an award* In Gray v. Otoennap (a) 
a verdict was taken in an action of tort, subject to a 
reference, of all matters in difierence ; and it appeared by 
affidavit that before the action the pl^ntiff was indebted 
to the defendant in a sum of 2002., upon the balance of an 
account, and that this was the subject of inquiry before 
the arbitrator. The award, without stating that it was 
made de premissis, directed that a verdict should be 
entered for the plaintifi^ with 2,S24iL damages ; and upon 
motion to set it aside, on the ground that all the 
matters referred had not been decided, the Court held 
that it was sufficiently final, Lord EUenborough saying, 
** The award recites that all matters in difierence were 
referred^ and the arbitrator then awards a general verdict 
for the plaintiff*, damages 2,8S4/. ; the fair meaning of which 
is that he found that sum due after settling all accounts 
between the parties." That case, therefore, is stronger 
than the present, for there it did appear that there were 
other matters in difierence. Nor was the arbitrator 
bound to award upon each count separately; but Leeming 
and Fearrdey (6), England v. Daviion (c), Mahney v. 
Stockley {d)f and Kilbum v. Kittnim (0), (where most of 
the decisions were reviewed) will probably be relied on 



(a) I B. & Aid. 106. (d) AU.it G. 647 ; 2 DowL 
(») 6 B. & Ad. 403. N. 8. 122, 8. C. 

(e) 9 Dowl. 1052. (e) 13 M. & W. 671. 
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BaU QntrL by the Other side. In all those caaes» howeveri issueB 
^°^* bad been raised upon the pleadings^ and some ambiguity 
^ appeared upon the face of the awards. In the present 

Houus. ^jj^g^ ^^ issues had been raised^ the cause having been 
referred before plea; and B^arwp v. Peacock (a) is a 
direct authority that under such circumstances a general 
finding is sufficient. In that case the declaration contained 
several counts in indebitatus assumpsit, and the cause 
was referred, before plea, under a Judge's order. The 
arbitrator found generally that the plaintiff had a good 
cause of action for a certain sum, and awarded that the 
defendant should pay that sum to the plaintiff. Upon motion 
to set aside the award, upon the ground that the arbitrator 
had not disposed of all the matters referred to him in the 
cause, the Court refused a rule, saying, '^ The parties 
have referred the matters in difierence in the action, but 
until plea pleaded we cannot tell what the issues are. It 
may be that the defendant did not dispute more than one 
part of the plaintiff's claim, and may have let judgment 
go by default as to the rest There is no authority that 
an arbitrator is bound to decide upon each count of the 
declaration where there is no plea.** 

But even supposing that the award is not sufficiently 
final with respect to the action, it should not be set aside 
in toto. Had the arbitrator awarded upon the action in 
fevour of the defendant, he would have been entitled to 
costs only ; therefore, if the plaintiff will abandon the 
award so far as it relates to the action, and consent 
that the defendant shall have the costs thereof, the re- 
nuunder of the award should be allowed to stand. This 
course was pursued in Morgan v. Smiih (6), and in 

(a) 14 M. & W. 149. {h) 9 M. & W. 427. 
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England v- Davison (a), which was acted on in Maloney ^^ ^^''*^- 
V. StochUy (6). On the whole, therefore, it is submitted - — 

that this rule ought to be discharged. v. 



Crompton, contra. It is impossible to discover what 
the arbitrator has decided, or whether the sum awarded was 
to be paid in respect of the action, or of other matters in 
difierence. There seems to be a slip in the defendant's 
affidavit, but, to all ordinary intendment, its meaning is 
perfectly clear; and at all events, upon looking to the 
affidavits on both sides, it is manifest, that there were other 
matters in di£Ference besides those included in the action. 
The costs of the cause were to abide the event, that is, 
the legal event of the award, and the arbitrator having 
merely awarded that a certain sum shall be paid by 
A. to B.y without even saying " of and concerning the 
premises *^ the Master is left to guess as to whether the 
plaintiff or defendant is entitled to the costs of the cause, 
and, whether upon one or both ^of the counts (c). In 
Pearson ▼• Archbold, (d), to a declaration in assumpsit, 
the defendant pleaded non assumpsit, payment, and 
set off; and, issues having been joined thereon, the 
cause and all matters in difierence, were referred by a 
Judge's order ; the costs of the cause to abide the event, 
and the costs of the reference and award to be in the 
discretion of the arbitrator. The arbitrator awarded, 
that the plaintiff should pay to the defendant a cer- 
tain balance, and that each party should pay his 



(a) 9 Dowl. 1052. 

(6) 4 M. & O. 647 ; 2 Dowl. N. S. 122. S. C. 

(e) See ante, p. 23, note (a). (d) 1 1 Bl & W. 477. 



HOLIISS. 
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Bail Court, o WQ costs of the reference, and a moiety of the costs of the 
^^^* award. The Court of Exchequer set aside the award, 
.R08BIE ^^^ ^^]y because there was no finding upon the issues, 

Holmes. ^^^ ^^ f^^ ^^^ containing any adjudication upon the 
cause ; and Lord Abinger said, " It is consistent with 
this finding, that the plaintiff may have succeeded on one 
of the issues, and the defendant on the others ; or that 
the arbitrator may have found all the issues in favour 
of the plaintiff, and may have awarded the money to be 
paid to the defendant in. respect of the matters in 
difference." So here, it is quite possible that the claim 
of Muirheadf mentioned in the affidavit in answer, may 
have been taken into consideration ; and at all events, 
it cannot be assumed that the arbitrator has not 
awarded with respect to other matters in difference. 
As to the case of Bearup v. Peacock (a), it is a 
very strong case. It certainly proceeds upon a 
distinction between findings upon counts and issues; 
and determines, that when a cause is referred after 
a declaration containing several counts, and before plea, 
a finding upon each count is unnecessary. But in 
Mr. Watson's book on awards (6), it is said, " that when 
an action alone, or with other matters, is referred, and the 
costs are to abide the event of the award, the arbitrator 
must make a determinaUon of the suit in favour of one 
party or the other, as to the several counts or issues, 
so as to authorize the officer to tax the costs on the 
several counts or issues, otherwise the arbitrator has not 
sufficiently determined the matters submitted to him.** 



(a) 14 M. & W. 149. (b) Second Edition, p. 161. 
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It 18, therefore, submitted, that this rule must be made Bail Ccmt- 

1846. 



absolute. _ 

Cbobbie 

Williams, J. My first impression, (which has been Holmks. 
fortified by the discussion which has taken place, and the 
cases brought forward in the industrious argument of Mr* 
Heath), was, that the arbitrator has failed to decide upon 
the questions submitted to him ; because the submission 
was expressly of ** all matters in difference between the 
parties in the cause,** and ** that the costs of the action 
should abide the event of the award.'* The award merely 
orders a sum of money to be paid by the one party to the 
other in respect of something or other, not saying for 
what ; and whether it was to be paid in respect of the 
action which was pending, or in respect of other matters 
in difierence, or of both, we are left entirely in the dark. 
Now, unless he had decided upon the action, and further 
decided in &vour of the plaintiff therein, how can the 
costs which were to depend on the event of the award be 
taxed for the successfiil party ? In Gray v. Gwennap (a), 
often quoted, and much relied upon by the learned counsel 
for the plaintiff, the terms de premitris, were said to be 
of considerable weight in sustaining an award, but here 
they have not been introduced. It does seem to me, 
therefore, to be uncertain what the arbitrator has deter- 
mined, and that part of the subjectHoaatters referred has 
been left undecided. This rule must, therefore, be made 
absolute. 

Rule absolute (6). 



(a) 1 B. & Aid. 106. 

(h) See HemsworUi «. Brum, 1 G. B. 131. 



so 
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BaS Court. 
1846. 



January 16. 



Armitage against Grafton. 



The Court 
refused to re- 
quire the plain- 
tiff to give 
aecuritT for 
costs, though 
It was sworn 
that he was in 
destitute cir- 
cumstances, 
that he was not 
to bo found 
(not that he 
was out of the 
country), 
and when 
last seen, 
stated that he 
knew nothing 
about the 
action. 



W USE moved for a rule nisi calling upon the pliuntiff 
to give security for costs under the following circum- 
stances. In May^ 184>59 the present defendant com- 
menced an action against the present plaintiff for the 
sum of 5^ 5t.| and recovered judgment for 28/. lO^. 6d, 
for debt and costSi and issued execution thereon. The 
sheriff, however, upon levy, was enabled to make only 
\9l. \0s. lid., which sum, after deducting 61 due to the 
landlord, and his own fees, left a very small balance to be 
paid to the plaintiff, and the residue of the judgment had 
not yet been satisfied. It also appeared that the now 
plaintiff had left his residence, and was wandering about 
pennyless, no one knew where ; and that when last seen, 
he. stated that he knew ttothuig about the action, and that 
it was carried on entirely by the attorney. It was sub- 
mitted that under such circumstances it was just the same 
to the defendant as if the plaintiff were out of the country. 
[fFilliamsy J. Have you ever found that analogy sus* 
tinned ? I am afiidd of originating a new practice.] 
Then, secondly, the pluntiff appears not only to be 
insolvent, but has disowned any connection with the 
action, and stated that it is carried on entirely by the 
attorney. [Williams, J. Have you any affidavit that 
the action is carried on enturely at the instance of the 
attorney ?] No ; but the plaintiff's admission is sufficient 



Williams, J. I think that this falls short of what is 
required by the practice. This case is very difierent from 
those in which a party has lost all his property, and some 
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one else who is substantially the person bringing the ac- 
tion, is standing in his shoes, and who, by an authentic 
act, has been substituted for the nominal pliuntifil 

Rule refused. 



Baa Ctmrt, 

1846. 



Armitage 
Grafton. 



Ex parte Lynes. 



January 28. 



rPHE applicant in this case was in custody upon a charge 
of forgery, for which he was to be tried at the Spring 
Assizes for Buckinghamshire, and 

Shee, Serjt, now moved for a rule calling upon the pro-* 
secutor to shew cause why the indictment, when found, 
should not be removed into this Court, with a view to its 
being tried in another county. The affidavit in support 
of the application stated, that the inhabitants of the 
county of Buckingham were distinguished for strong 
conservative politics, and that the defendant had given 
great offence to the nobility, gentry, and clergy, &c of 
the county, by his public opposition to church-rates, and 
well known radical opinions ; that in 1845 he had been 
employed in the county as agent for the AntirCom^Law 
League, and in that capacity had visited nearly every one 
who had a vote for a member of Parliament ; that he had 
objected to upwards of 1000 votes^ most of which had not 
been questioned before, and had subsequently attended 
before the revising barrister in order to support the 
objecdons. That on those occasions he was frequently 



In order to 
induoe the 
Court to enmt 
a rule nisi for 
a certiorari to 
remove an 
indictment for 
felony from a 
particular 
county, upon 
the application 
of the defend- 
ant, it is not 
suiBdent to 
swear that the 
political opi- 
nions enter- 
tained by that 
county in 
general are 
strongly op- 
posed to those 
known to be 
professed by 
the defendwit, 
and that his 
political em- 
ployment and 
position have 
rendered him 
an obiect of 
pecubar dislike 
m the county, 
and subjected 
him to abuse 
and threats of 
▼iolenoe. 
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BaU Comrt. assailed by the fanners and threatened with violence ; 

_1846, imj ^jjn^ j^ ^ould be impossible to select a jury from the 

Lymkb!^ county who would not be greatly prejudiced against him. 
4. The learned Serjeant admitted that it was unusual to grant 
applications of this nature in cases of felony ; but there 
being no infleiuble rule upon the subject, and considering 
that JBuckinghamshire is a small county, there did seem 
to be ground for apprehending that the defendant might 
not have a fair trial. In Rex v. Holden (a), the defendant 
had been indicted in Suffolk for an unnatural crime : upon 
cause being shewn against a rule for changing the venue 
to Kentf on the ground that an impartial trial could 
not be had in the former county^ Lord Denman said^ ** it 
is true that the Court mighty by granting such a rule as 
this, expose itself to frequent solicitations of the same 
Idnd: still, if I thought it necessary for the purpose of 
securing a fair trial, I should certainly be disposed to 
grant this application.** The rule in that case was dis- 
chargedf but in the judgment considerable stress seems 
to have been laid upon the fact of Suffolk being a large 
county. 

Williams, J. I cannot pay so ill a compliment to a 
county of the respectable dimensions of Buckinghamshire^ 
as to assume for a moment, that, by reason of its favour- 
ing one particular line of politics, a man may not have a 
fair trial. I will go further, and say, that I do not believe 
that in any county within the realm of England^ a man 
charged with a crime would be deprived of a fair trial on 
account of his political opinions. I cannot think that a 

(a) 6 B. & Ad. 347; 2 Ner. & M. 167, S. C. 
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jury mfty not be summoned to try a question between tlie ^^ ^^^^ 

Queen and this defendant in the county of Buckingham^ 

with the same impartiality as in any other. Party feeling LvMEsr 
and particular prejudices there may be, but I do not 
believe that either the one or the other will have any 
influence on the minds of those persons by whom the 
defendant may be tried. 

Rule refused. 



The Queen against Wiluam Blatthwait and JMnwyge. 

Henry Bush, Esquires. 

d^VREAVES^ in last Jlficiae/mai Term, obtained a rule, A oertionn to 

calling upon WiBiam Blaythwait and Henry Bush, ord^ of re- 
Esqrs., two of the justices of Ohucestershire, to shew apnean to be 
cause why a writ of certiorari should not issue to remove thel^^ofit, 
into this Court an order made under their hands and n^lL-^^u^ 

ezerciae oi too 

teals, for the removal of Francis Smart, and Emma, his ^^M»«tUm of 

EDO KAMlt/f bo 

wife, and their two children from the parish of Chipping gnmted, 

ftlthoagk too 

Sodbury to the parish of Alderky, both in the said i^i^plicantB 
county. The order in question, after reciting that '' com- appeiaedtotlio 
plaint hath "been made unto us whose names are hereunto bmnotdono 
set and seals aflBxed, (being two of her Majesty's justices ^^Ider^ n^fr 
of the peace acting tn and for the Sodbury division of the ^^^'J'foJ 
said county), by the churchwardens and overseers of the {?-JJ^t^ 
poor of the parish of Chipping Sodbury,** — and after ad- remofodin the 

Snt iDstMioOa 

judging that the place of the last legal settlement of the 
paupers was the parish of Alderley, proceeded thus : — 

" These are, therefore, in her Majesty's name, to 
require and order, that if within twenty-one days after 
you the said churchwardens, &c., of CJUpping Sodbury 

TOL. I. D 



34 HILARY TERM, 

Bail Court, ghall bave aentf by post or otherwise, unto the chnrch- 
*^^' wardens/' &c., of Alderley, '* a notice in writing of the 
The QuBSN 0gid j^, s E. S., bis wife, and the said two children, 
Blaythw^. being so chargeable as aforesaid, together with a copy or 
counterpart of this order, and a copy of the examinations 
on which this order is made, no notice of appeal against 
this order shall be given by the churchwardens," &c., 
'' of AUerleyy or, if notice of appeal shall be given 
within the twenty-one days aforesaid, — then, forthwith after 
the time for prosecuting such appeal shall have expired, 
f/'the same be not duly prosecuted ; or in case the same 
shall be duly prosecuted, — then forthwith after the final 
determination of the same, if this order shall thereupon 
be confirmed : you the said churchwardens," &c., of 
** Chipping Sodbury, or some or one of you, or some 
proper person or persons to be employed by you, do 
remove and convey the said" F. S., E. &, his wife, &c. 
'' from and out of your said parish,** &c«, " to the parish 
of," &c., " and there deliver, together with this our order, 
or duplicate, or true copy thereof, unto the overseers of 
the poor there, or one of them, who are hereby required 
to receive and provide for them according to law,** Given 
under our hands and seals, &c., at, &c», in the county of 
Gloucester i the 14th day of Juh/f 1845. 

G. W. Blaythwait. ^- *0 



Henry Bush. 




The twenty-one days' notice of chargeability having 
been given and expired without any notice of appeal, the 
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paupers were removed on the 5th of Jugust (a). The ^^^ ^^• 
next quarter fessions for Olouomtershire were holden on 



the 14lh «f OeMtfT, but no appeal was then entered, nor '^^^ 
had any notiee of appeal been proviously given. Two Bi^vthwaw. 
finmer orders for the removal of the same paupers to the 
pariah of Aiderley had been quashed by the sessions upon 
technical grounds. The rule was obtained upon an 
affidavit stating these fiM^, and in this Term, 

/• C. Symons {Jamuary g6) shewed cause* To a 
certain extent this is a case of first impression. There is 

• 

no probable ground for supposing that justice has not 
been done^ and no other special cause is shewn to induce 
the Court to interfere (&)• A certiorari is not granted 4X 
dMio putitkBt as was admitted in Rex v. Bass (c), and 
the allowance of it is matter of discretion, though there 
may be defects on the face of the proceedings which it is 
sought to bring up. MeginaY. The Manchester and Leeds 
SaUway Company {d). The order of removal may be 
technically defective ; but if so, upon an appeal to the 
quarter sessions it might have been amended and 
considered upon the merits pursuant to the statute 
5 Geo. 2, c. 19 {e). No doubt this is the real reason for 

• (a) It appeared upon affidavit that the parishes of Chipping Sodbur^ and , 

Alderlej are both within the Chipping Sodbury Union: and that, the paupers 
being inmates of the Union workhouse when the order was made, the 
Temoval was effected by transferring the expense of their maintenance from 
the account of the one parish to that of the other. 

(») Anon. 7 Mod. 118. 

(c) 6 T. R. 251. 

(cQS Ad.&£. 413. 

(e> The first section of which enacts, " That upon all appeals to be made 
to the justices of the peace, at their respective general or quarter sessions, 
to be holden for any county," &c., '* against judgments or orders given or 
made by any justices of the peace as aforesaid, such justices so assembled at 

D 2 
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BaU Court applying to this Court in the first instance. But it 

*^^ manifestly the intention of the Legislatore diat questions 
The QunM upon orders of removal should, in the first instancci be 
Blaythwait. submitted to the quarter sessions, who are the only parties 
to judge of the suflBciency of the eicaminations on which 
they are founded, Ex parte the Overseers of ToUerUm (a) / 
and in Jiex t. The Inhabitants of Vtoxeter (ft), " npcm 
great debate and search of precedents, it was held that a 
certiorari would not lie to remove the poor*s rate itself, the 
remedy being to appeal, or by action when a distress 
is taken." So in Mex v. The Justices of Somersetshire (c), 
the Court (upon motion for a certiorari to remove the 
iq>pointment by two justices of four overseers) said, *' We 
cannot suspend the jurisdiction which the law has given 
to the justices. If the appointment has been improperly 
made, it may be appealed against at the sessions. The 
mere impropriety of the appointment \b not a ground for 
removing it into this Court by certiorari, in order that it 
may be quashed.** Moreover, it is manifest that the 
inconvenience to public business would be great if it were 



any gtfoanX or quarter tenioiia shall, and thej are hereby required, from 
tniie to time^ within their reipeetive JuriadictioiiB, upon all and erery tndi 
appeali ao made to theB^ to canie any dafitot or defeets of foim thai ahdl 
be found in any rach original Judgments, or orders, to be rectified and 
amended without any cost to the parties oonoemed ; and after such amend- 
ment made, shall proceed to hear, examine, and consider the truth and 
nerfts of all matters conoendng such original Judgments or orders, and 
likewise to exandne all witnesses iqpon oath, and hear all other prooft 
rebting thereto ; and to make such determinations thereupon, ss by law 
they should or ought to hare done^ fai case there had not been such defect, 
or want of form, in the original proceedfaig, any law, usage or custom to the 
contrary notwithstanding." 

(a) SQ. B. 793. (e) 1 D. & R. 443. 

(6) 2 Str. 932. 
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to become the practice to make appUcations such as the ^^ ^<'«^- 
preeen^ in the first instance. In Reffina ▼. WUkUti (a), ' 



the point now raised was not brought before the Court ^® Queen 
It 18 now, indeed, too late to appeal to the sessions, bat Blaytrwatt. 
of tfiat no advantage can be taken by the other side, as 
the loss of the right to do so is wholly attributable to 
their own neglect* 

Greaves, contra. The objection now raised is quite 
untenable. Wherever the proceedings of justices of 
the peace are bad upon the &ce of them, they are re- 
movable into this Court by certiorari unless that remedy 
has been taken away by express enactment. And this 
rule is applicable in all respects to an order of removal (6), 
and the practice was recognised in Regina v. Wil- 
laHt (a), [and taken for granted in Rex v. The Jmiices of 
Sunex (c). Now the order in this case is bad in 
form and substance. Not only is the jurisdiction to* 
make it insufficientiy shewn (stating as it does tlbat the 
justices by whom it was made were ** acting in and for," 
and not that they were justices of, in, or for the county), 
but its execution is made contingent upon many con- 
ditions ; whereas the old form always ordered immediate 
lemovaL It is admitted that the parish of AUerley 
might have appealed to the quarter sessions, but it has 
been thought better and more satisfactory to come to this 
Court. This course is also for the benefit of the other 
side, for if the order be quashed they will not have to pay 

(a) 14 Uw J., M. 8. (H a) 157 ; 3 New Sen. Ok S. & C. mm. 
Reg. V. WooDattk 

(b) NolaB'k Poor Lews, pp. 581,601. 
(e) 1 M. & SeL 631. 
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Sail Cdmrt, coBtB, and if it be confirmed they will be entitled to receive 
'^^* them (a) ; whereas if there had been an appeal to the 
The Queen sessions, and the respondents had been unsuccesafiil, 
Blaythwait. they would have, been liable to pay costs to the appel- 
lants s and had they been successfiil, it would still have 
been necessary to take the opinion of this Court 

Cur. ado* vuU. 

J*°' ^^' Williams, J. This was a motion for a certiorari 

to bring up an order of removal, and upon shewing cause 
it was contended that it is discretionary with the Court 
whether the writ should issue or not, that here the parties 
ought to have resorted to their remedy by appeal to the 
sessions in the first instance, and that they had no right 
to come per solium to this Court But, upon considera- 
tion, I can see no reason why the writ should not go ; 
and it seems to me that this course is advantageous, 
both to the one side and the other, and especially 
to the respondents; for if they had attended at the 
sessions with witnesses in number to support the order, 
and the order had been confirmed, still, it is quite 
clear that the writ would be granted if the order were bad 
on the face of it Why should they be put to all these 
expenses when they need not have resisted at all ? I 
believe that there is no authority against this application, 
and as it seems to me better, even for the respondents, 
that it should be granted, and that by so doing much 
useless trouble and expense may be avoided, I think that 
the writ ought to go. 

Rule absolute. 

(a) Sec Arcbb. Practice of the Crown OflBce, p. 190. 
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Bail Court, 
1846. 



Doe on the demise of Kino against Roe. January 23. 

£JARRINOT0N moved for judgment against the J°/J^^f 
casual ejector. The ejectment was brought to recover iiouse in 

which no one 

possession of a school-house in Surrey. No one lived rerided^thede. 
upon the premises, but on the 10th of January^ 1846, were served ' 

!• *L J 1 *• J *.• J upon a servant 

copies of the declaration and notice were served upon who kept the 
and explained to a female who stated that she kept the ^fi^iT** 
keys, and on the schoolmaster and schoolmistress respec- ™"*^r, on the 

^ ' *^ premises : 

tively, upon the premises. It was submitted that this Held, not suffi- 

cient for a rule 

was sufficient for a rule nisi. The service which bad nisi for judg- 

ment against 

been enected was tantamount to service upon a '* tenant the casual 
in possession." There being no actual tenant, any other 
person would be in the nature of a landlord, and it can 
hardly be doubted that he had due notice of the pro- 
ceedings. IfFilliamSf J. Why did you not refer to the 
principal person?] Who, what, or where he is, we 
know not. 



Williams^ J. I do not think that this will do, the 
persons who have been served are as &r removed from 
the description of tenants as can be. 

Rule refused (a), 

(a) See Doe d. Somers «. Roe, 8 Dowl. 292. Doe d. Smith o. Roe, 
I 8 Dowl. 509. 



I 



40 HILARY TERM, 

Btui Ctmrt, 
1846. 



jaaoary 29. lo the Matter of Fairthornb, Gent.| One, &c. 



An attoroej A RULE had been obtained in hat Michaelmas Teroij 

may be turn- ^^ . , . 

manly ordered Calling upon Thomos Fairthome, an attoraey of this 

to pay a sum ^- T" tiiii •t 

of money par- Courtg to shew cause why he should not pay to George ^ 
un£rfcd[ing, if bailey, or to John Bailey, hk attorney, the sum of SS/. 2s., 
1^ w'^w'J^en pursuant to hts undertaking. 

Sihlr 0? ^^^ affidavit, in support of the application, stated that 
^rney. jn January, 1831, an action was brought by George 

YVlietherit has 

been so given Bailey against one IViUiam BoUnson; that Fairthome 
fact to be '* acted as the attorney for" Robinson, and that he pro- 
npon looking posed that proceedings should be stayed, upon the 
oomlrtimow^ defendant's giving the plaintiff a promissory note (to be 
*^V^ the guaranteed by Fairthome s personal undertaking) for 20i, 
attorney for Uie the amount of debt and costs, with interest at five per 

tnuteeaof , *^ 

certain pro- cent., six months after the decease of his mother-in-law, 

^defendant Mrs. Mary Savage. That this proposal was accepted, 

would even, and that Fairthome ** thereupon drew up with his own 

entitfed to hand** a promissory note, which was afterwards signed by 

^JJ^ ^ ^ the defendant, and delivered by Fairthome to the plaintiff, 

jW^^o" together with the following undertaking, written entirely 

Mtion,^ica- by Fairthome, except the attestation by WaUer (who was 

tkm waa made 

to ^. br the believed to be his clerk at the time): — 

Slaintiffand m# >-» t» 

efendant for " Mr. George Bailey, 

of aatatemmt " Should the note of hand, signed and delivered to you 

made by the 
latter as to hii 

interest in the property aforesaid. F, complied, and at the same time proposed terms, (which 
were aooepted) for settling the action J and in pursnance thereof drswnp a promissory note 
to be sicned by the defendant for the amount of debt and costs, and payable on the erent 
npon which the defendant would become entitled to his share, and gave his own underttfung 
ior the doe payment of such note. It did not appear that any other attorney had been 
em^oyed in the action by the defendant, but F.» services in the settlement of it were 
entirek gratuitous. 

Held, that F, acted as an attorney in the transaction, and was therefore liable upon the 
undertaJung to the summary jarisdiction of the Court, 
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Ibis day by Mr. WUIiam Bobiman, of St. Jlban\ shoe ^"^ <^<- 

1846. 
maker, for the payment of 20/* and interest, at the L^ 

ezpiradon of six calendar months from the decease of his ^ ^ 

mother-in-law, Mrs. Mary Savage, be not paid on its Fai»thosn», 
becoming due, then and in that case I hereby engage and 
promise that I will, within ten days from the expiration of 
such six calendar months, pay you the said sum of 80/., 
and all interest that may be then due thereon. As 
witness my hand this 38th day of May, 18S1. 

" Thonuu Fairihome.'' 
" Witness, F. F. S. JFaUer^ 

The affidavit then stated that Mrs. Savage died in Jantih 
ary, 1842, but that the note still remained unpaid. 

Fairihome and Hoiinton each made affidavits in an- 
swer. The former deposed that before the settlement of the 
action he had been employed by the trustee of the will of 
Mrs. SavageU husband to prepare a deed, under the 
trusts of which the defendant in the action would, upon 
the death of Mrs. Savage, be entitled, in 'right of his 
wife, to som6 money arising from the sale of certain 
property. That having been concerned both for the 
trustees under the will and deed, he {Fairthome) was 
applied to by the plaintiff in the action to corroborate a 
statement made by the defendant that he would become 
so entitled; that he did corroborate accordingly, and 
at the request of the plaintiff and defendant, and under 
the belief that he should be concerned in the sale of the 
property referred to, gave the undertaking in question, 
'' intending thereby to guarantee the truth of hb statement, 
that the defendant had an interest under the will, but not 
the sufficiency of the estates^ thereby devised.** That 
owing to circumstances, the defendant never received 
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BaU Grart anything from the property^ and that no money belonging 
^^^ to him had ever come to deponent's hands. Fairthome 
In tbe Matter also positively denied that at the time when the action 
P^^«.<. was setded, " he acted as attorney" for the defendant in 
the settlement thereof, or that he was in any way con- 
cerned for the.defendant, or interested therein, or in the 
settlement thereof, except as aforesaid; or that he had 
** ever previously acted for the defendant as his attorney 
in any action or proceeding whatsoever." The affidavit 
further stated that no charge was ever made against the 
defendant, and that nothing had ever been paid by him 
or on his account to the deponent, for preparing the note 
and undertaking, or for anything in relation to the action 
or the defence thereof " as he deponent verily believed*** 
The affidavit of Robinson (the defendant in the action) 
was to the same efiect, and added, that he did not refer 
to Fairthome as his attorney, but as concerned for the 
trustees under the deed; that he verily believed that 
Fairthome gave the undertaking conceiving that the de- 
fendant would become entitled as aforesaid, and that, 
had he not iblt convinced that such would be the case, 
and that the property would be more than sufficient to 
have satisfied the phuntiff*s claim, it would not have 
been given i and that when the undertaking was given, , 
deponent delivered to Fairthome a written authority 
directed to the trustees, as follows : 

'' I hereby authorize you to pay Mr. Thomae Fair- 
(home, out of my share of the produce that may arise 
and be coming to me from the sale of the lands conveyed 
to you by deed, dated the 5th of February, 18S9, all 
such sum or sums of money, not exceeding 20k, with the 
interest thereon, as upon satisfiictory evidence adduced 
to you, shall appear to have been paid by Mr. Thomas 



IX. VICTORIA. 43 

Fakihome to Mr» George Baileg on my aecount, as J^^i QmH. 
witness my hand, this S8th day of May, 1831. 



1846. 



" Witness, Samuel Shrubb. ^ ^ M^' 

of 

" WiUkm Robinson.'^ FAutiHoaNB. 



BrafMoeB, now sbewed cause. The afSdaTits in sup- 
port of the rule disclose a prim& iacie case, but those in 
answer clearly establish that Fairthome never acted as 
the attorney fbr the defendant, either in the action or 
otherwise, and that the undertaking was not given by him 
in his capacity of attorney. Such being the case, the 
mere fact of his being an attorney does not render him 
liable to the summary jurisdiction of the Court. Ex 
parte Watts (a), Ex parte Clifton ((). He acted 
gratuitously and merely as a friend, and in Walker v. 
Jrlett (c), Patieson, J., discharged a rule similar to 
the present, saying, '^the undertaking was not^en pro- 
fessionally as an attorney in the cause, for this was not 
one in which he was engaged, but one in which he acted 
merely as a friend.* Nor was he called upon with 
reference to his professional skill or position, but simply 
because he possessed some particular information as to 
the defendant's expectations ; and the giving of the under- 
taking did not 5f itself shew that he was acting as an 
attorney, for it might have been given by any one, though 
wholly unconnected wit h the profession. Ex parte 
Cotoie ((2). The affidavits, at first, appear contradictory, 
but it would seem that those in support of the rule merely 
state inferences, whilst the affidavits in answer shew 
the facts upon which alone such inferences rest. In 

(a) 1 DowL 612. (c) 1 Dowl.eS. 

(6) 6 DowL 218. . (d) 3 Dowl. 601. 



I 
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BaU GmrL tbif manner those on the one side and on the other may 
^^^' be reconciled. 

In the Blatter 
of 

FAnraoaHB. Gh'^yf contra. It ia admitted that unless the under- 
taking was gifen by ^airthome in his character of 
attorney, the Court will not interfere in a summary way* 
None of the cases go beyond that. But here, it appears 
from Fairtbame^s own affidavit,' that he was employed 
as an attorney for certain trustees through whom the 
defendant took an interest, and that this was the circum- 
stance which induced the parties to go to him. Now, 
coupling this with the fact that the body of the note, and 
the whole of the undertaking except the attestation, were 
in Fairihomis handwritings and that die note and under- 
taking were delivered by him to the plaintifl^ it is abund- 
antly dear, not only that the^ defendant went to him as 
an attorney, but that he acted as such in the transaction. 
Nor is there anything to shew that the plaintiff did not 
believe him to be acting as an attorney, or even that he 
was not the attorney for the defendant in the cause : on the 
contrary, all the facts tend to the inference that Fair- 
thame held himself out as attorney, and that credit was 
given to him as such ; and that being so, his liability as 
an attorney attaches, whether he received any remunera- 
tion or not, precisely upon the same principle, by which 
a person holding himselT out to the world as partner, 
is liable upon the partnership engagements, though 
he has had no participation in the profits of the concern. 
[ fFUUamif J. Suppose an attorney takes up a case upon 
the terms of no cure no pay, he is not the less liable as an 
attorney.] In In re Hittiard (a), where the objection was^ 

that no consideration appeared upon the undertaking, 

(a) 14 L. J., N. 8. (Q. fi.) 236. 
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wfaieh it was ionght to enforce (a). Coleridge, J., after ^^ Court. 
taking time to eonaider, said, ^'it seems to me that the 



€!ourt does not interfere against one of its own officers, ^ ^ ^f***^ 

merely with a view of enforcing, in a more speedy and Vamkiuckhe. 

less expensive mode,, contracts on which actions might 

be brought, hot does so with a view of securing honesty 

in the conduct of its officers in all such matters as they 

andertake to perform or see performed, when employed 

AS such, or because they are such officers ••••I have no 

desire to restrain the jurisdiction of the Court as to the 

undertakings of its officers on any such ground as the 

present ; they are very often most beneficially made for 

both parties in a cause, and there would be great 

injustice in allowing the attorney to get free from them 

after the party has foregone the advantage, or paid the 

price which was the consideration of the undertaking, 

while on the other hand, there is no hardship on the 

attorney in enforcing them, for he is never compelled to 

enter into them ; if he does, he should secure himself 

by an arrangement with his client, and he must be taken 

to know the legal consequences of his own act." 

Cur. adv. puU. 

Williams, J. This was an application to compel an Jtn.30. 
attorney of this Court to pay a sum of money pursuant 
to his undertaking. The question rused upon the argu- 
ment was, whether Fairihame had entered into the en- 
gagement as an attorney, and that undoubtedly is the 
question, for the fact of his merely being an attorney will 
not render him amenable to the summary jurisdiction of 

(a) This olgeetkm wu not raised in the present, case, nor did uiTthlng 
tnni opon it. 
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Bail Court, the Court Suppose, &r instance, that w attorney to a 
' party in want of a surety, goes to a third person also an 



^ ^^of^^^ ailorney, and requests him to give his security ; if the 
Faistbouib. latter oomplies I do not know any ground upon which 
he could be called upon in a summaFy way ; so in this 
and every other case, the question is, whether the par^ 
acted as an attorney in the transaction ? In a case later 
than any of those which have been cited (a), and to which 
my attention has been called by the Master, my Brother 
Coleridge said, '^ The question is, has the undertaking 
which it is sought to enforce been given by the attorney 
in his character of attorney in the transaction in dispute 2" 
In that case, there was no action so as to designate the 
party as attorney in the cause, but the question was, 
whether, under all the circumstances, he appeared to 
have acted as an attorney 7 Here, an action was pending, 
but the same question arises. Now, it stands uncontra- 
dicted, that Fairthome first prepared the promissory 
note, and next drew up his own undertaking, in pursu- 
ance of terms 'which had^^been proposed by him to 
settle the action. That, as it seems to me, must be 
taken to have been done by him as an attorney, and 
acting as such in the transaction. Therefore, upon 
the question of &ct, and upon that question alone, I 
think that this rule must be made absolute. 

Rule absolute. 



(a) In re Gee, 2 Dowl hh. 997. 
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Bail Courtn 

1846. 



The Qubbn agaiRst Thb Jubticbs of Flintshire. January 30. 

(Ex parte Rodbn.) 



nrOWNSEND in Michaelmas Term, obtained a rule, The«tat7&8 

calling upon the justices of Flintshire to shew cause ^^ ^^ 
why a writ of certiorari (a) should not issue to remove into ^^^y^ 
this Court, all orders made by them at their quarter ^^.h*-^' 
sessions, held on the 16th of October , 1845, upon the ap- . evidence of the 

mother be 

peal of John Roden against a certain order of affiliation, corroborated, 
dated the S4th day of June, together with the last- satisfaction of 
menUoned order ; or why a writ of mandamus should not pJJ^J"JeS^'" 
issue commanding them to enter the said appeal (with |^j^^^^^ 
continuances) and hear it. "^ *° ^ *^° 

^ potative 

The affidavit in support of the application stated the "^er f " and 

they may also, 

following facts: — On the 24th of June, 1845, Hoden, in if they see fit, 

... having regard 

obedience to a summons to answer the complaint of toaUthe 
Margaret Jones, a single woman, (alleging that he was of the case, 
the father of her bastard child, bom on the 15th o( April J^^^ an*order 
preceding,) attended at a petty session, when the justices ^^^f^^^ 
present adjudged him to be the putative father; and on Repayment," 

G»c>, 01 a 

the twenty-seventh oi June an order of affiliation, dated sum weekly, 

and of such 
ootts as may have been incurred in obtaining such order," &c. Seet 4 gives the putative 
fiither an appeal to the general quarter sessions, ** if within twenty-four hours after the ad- 
jodication and making'* of any order as aforesaid, he give notice of appeal, &c. 

Held, that the twenty-four hours begin to run from the time when tiie order is signed; 
and that the quarter sessions are bound to hear evidenoe shewing when it was signed, 
although the oraer, upon the face of it, purport to have been made on a particular day. 



(a) The rule was so framed, upon the supposition that the justices in 
petty session had made two orders, the first one being defectire. The 
tlSdavit in answer, however, stated that the supposed first order was a mere 
uneiamined draft, and as the facts relating to it merely amounted to evi- 
denoe as to the time when the second order was signed, and as nothing 
tuned upon them, either in the argument or judgment, they are omitted in 
the report. 
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Baa Qmrt. 
1846. 

TheQusur 

9. 

TheJoitiMt 
of 

FUMTtHnS. 



the twefUp'/ourthf was ier?ed upon him (a) Within 
twenty-four hours afterwards, on the 28th of Jwie, due 
notice of appeal (i) was given to the mother for the 
quarter sessions to be holden on the next 16th day of 
October; and, the necessary secArity having been given, 
application was made at those sessions accordingly to 
enter the appeal It was then objected, however, on 
behalf of the mother, that as the order appeared to have 
been made on the S4th of June, the notice of appeal had 
not been given within the twenty-four hours prescribed by 

(a) The] Stat 7 & 8 VkL c 101, s. 3 (nBODgit othar things) enacts 
diat" if tbeeridenoe of tbe mother be combonted in some material par- 
tieolar by other testimony, to the satis&ction of the said Jostices [in pet^ 
session], they may adjudge the man to be the patatire fiither of sodi bas- 
tard child ; and they may also, if they see fit, having regard to all the diw 
Constances of the case, proceed to make an order on the putative iaAet 
for the payment to the mother of the bastard child« or to any person who 
may be appointed to have the custody of such child under the provisions of 
this Act, of a sum of money weekly, and of such costs as may have been 
incurred in the obtaining of sodi order, including, if they think proper, ten 
shillings lor the midwife, and ten shillings towards the funeral expenses 
of the child, provided it have died before the making of such order." 

(6) The fourth section enacts, ^ that the Justices in petty sessions as 
aforesaid mny adjourn the hearing of the case as often as to them mny seem 
fit; but no such order shall be made unlen applied fior at such petty 
sesrions within the space of forty days from the service of the summons after 
the birth of the bastard child, on the person alleged to be the father of such 
bastard child; and if within twenty-four hours after the a^iudication and 
making of any order on the putative father as aforesaid, such putative father 
give notice of appeal to the mother of the bastard child, and also within 
seven days, give sufficient security by recognisance or otherwise ht the pay- 
ment of costs, to the satisfiKtion of some one Justice of the peace, it shall be 
lawful for such putative fiither to appeal to the general quarter sesnons of 
the peace, to be holden after the period of fourteen days next aftsr the 
making of the said order for the county, city, borough, or place for which 
such petty sessions may have been held ; and the Justices in sudi quarter 
sessums assembled, or the recorder, as the esse may be, shall there up on 
hear and determine such appeal, and shall order such costs to be paid by 
either party, as to them or him may seem fit.** 
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the act, and the Court, without hearing evidence (which 
was tendered) to shew that the order was not signed till 
the ^th, held the notice insufficient, refused to allow the 
appeal to be entered or heard, and confirmed the order 
with costs. 

These facts were not denied by the affidavit in answer 
of the justices' clerk, and it merely alleged that an order 
for the payment " to the mother of one shilling and 
sixpence, weekly," was made by the justices at the time of 
the adjudication. 
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Bail Court. 

1846. 
The Queen 

V, 

The Jtutices 
of 

Flintshiee. 



Wekbjf and W. Yardley shewed cause. The statute 
7 ft 8 VicL c 101, s. 4, having required the notice of 
appeal to be given within twenty-four hours after the 
adjuctication and making of the order, the time for giving 
the notice begins to run as soon as the order is pro- 
bounced; and as, in the present case, it appears by affidavit 
that this took place at the time of adjudication, the 
notice should have been given within twenty-four hours 
after the proceedings in petty session : Hex v. The Justices 
of Pembrokeshire (a), and the very recent case of Jiegina 
V. The Justices of Derbyshire {b), which is precisely in 
point. In Rex v. Ihe Jtutices of Lancashire (c), not only 
were the words of the statute upon which the question 
arose very different, but the appellant was required to 
state the grounds and matter of his appeal, which he 
could not have done until the order was served. Here, 
however, the grounds of appeal need not be stated, so that 
the appellant will sufier no hardship if the time for giving 
the notice of appeal be reckoned in the manner now con- 
tended for. 

(a) 2 East, 213. (c) 8 B. & C. 593. 

(h) 9 Jur.551 ; 1 New Sets. Ca. 645, S. C. 

VOL. t £ 
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Bail QmrL 
1846. 

The Queen 

9. 

The Justicee 

of 
Flintshi&b. 



Toumsend^ contra. An order becomes efiective only 
from the time at which it is signed by the justices; 
Hex V. The Justices of Cheshire (a): the notice of 
appeal^ therefore, in the present case was in time. The 
third section of the statute (6) does not require the order 
to be made at the time of adjudication, and, indeed, seems 
to contemplate its being made at a different time. Regina 
▼• The Justices of Derbyshire (c), is distinguishable, for 
there the appellant might have given notice of appeal 
within six days, whereas here he is limited to twenty-four 
hours; and the words of the statute upon which that case 
turned were such as to make it clear that the time for 
giving the notice was to be computed from the time 
of pronouncing the order at the special session. The 
court of quarter sessions, therefore, in the present in- 
stance, ought to have heard evidence shewing when the 
order was actually signed, and having refused to do so, 
the case falls within the rule laid down in Regina v. The 
Justices of Flintshire {d). 



Williams, J. It seems to me that the sessions did 
not enter into the consideration of a question which was 
very material; for whether the notice of appeal was or was 
not given in due time depends upon the time at which 
the order and adjudication against the putative father was 
made. Now if the appellants could have shewn that the 
order was actually signed on the 27th, and not on the 
24th of June, the appeal ought to have been heard. It 

(a) 5 B. & Ad. 439; per Parke^ J. 

(b) See ante, p. 48» note (5). 

(e) 9 Jur. 551 ; 1 New Sess. Ca. 646, S. C. 
{d) 1 New Seas. Ca. 288. 
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does appear to me, therefore, that the sessions were Bail Onat, 



184<>. 



clearly wrong, and that the rule should be made absolute 

for a mandamus. ® ween 



Rule absolute for a mandamus. "^^ ;^J**'«» 

Flintbhibb. 



Franklin against Hodgskinson and Beale. Jm^ao. 



'PINAL judgment in this cause was signed on the 8th If final process, 

01 June, 1843. Un the same day a writ of capias ad apon ezecu- 
satisfaciendum! returnable immediately after the execution witidn a year 
tbereofi was issued against both defendants, and Hodgs^ menCbutlias 
HnsoH was arrested under it ; but Beale having stated to ^^^^^^ 
the plaintiff's attorney that he would endeavour to settle fres\p^«M 

^ ^ may be issaed 

the amount of debt and costs rather than go to prison, ^^^7 ^m^ 

^ afterwards, 

instructions were given to the sheriff not to execute the withoat pre- 
writ against him. In the following August, Hodgskinson bg the first, 
was discharged under the Insolvent Act, and no further ^dreA^ia& ^ 
proceedings in the action were taken till the 17th of iq^jX'- 
January 1846, when. Beak having failed to make mcnt was 

•^ ' signed against 

any settlement whatever, a writ of fieri fiu:ias issued two defendants 

against him, and had since been executed by seizure and at the 

of his goods. No scire facias had been issued, nor had ca.8a.,retam. 

any return been made to the ca. sa., which still remained exMu^on, was 

in the sheriff's hands unexecuted as against the defendant J^JJ^fanT"* 

Beale. A rule having been obtained calling upon the ^''^^^fg^ 

plaintiff to shew cause why the writ of fi. fa. should not *>?* ^7,$^^ ,. 

^ ^ ^ plaintiiF*s di- 

be set aside for irregularity, rection, not 

affainstB. 
mortly after- 
wards H. was 

tfscharged under the loflolTent Act In January, 1846» a fi. &. wm istoed against B., with- 

ootpreviously suing out a sci. fa., or retoming the ca. sa. 
Uwl, that the fi. fa. was regular. 

E 2 
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BaacamL iV^o^^ now shewed cause. The fi. fa. was regularly sued 

— out| though the ca. sa. has not been returned, and thoiurh 

Frankjjn - . , , 

0. a scire facias has not been issued. 1. Writs of fi. fa. and 

HODGBKJNBON , j . . .1 . ^ . 

ca* sa« may be sued out at the same timei PnmrBse v. 
Oibson (a); and a second writ may issue without a 
return of the first, where there has been no satis&ction : 
Edmond v. Ross {b\ Dicas v. Warne (c), Knight v. 
Coleby {d). Now it has been held that seizure of the 
goods of one of two defendants, under a fi. fa. against 
both, is no satisfaction by the other. Dyke ▼. Mercer (e). 
{WilUams^ J. That may be true of a fieri facias, but 
here your first writ was a capias ad satisfaciendum, and 
one defendant was arrested under it] Thereisnodifierence 
between the cases ; and it has been distinctly decided that, 
if one of several defendants be arrested upon a ca. sa. and 
discharged under an insolvent act, the others still remain 
liable, and that their goods may be afterwards seized under 
a fi. fa. Nadin v. Battie (/), Raynes v. Jones (jf) • Then, 

2. A ca. sa. having issued within the year, it was unne- 
cessary to issue a scire facias before suing out the fi. fa. 
Formerly, before suing out a second writ after a year, the 
first must have been returned and filed, and continuances 
entered on the roll; but now, writs returnable upon 
execution continue to run until they are executed, and 
when, as in the present instance, the first writ is in that 
form, the old practice is entirely inapplicable, and those 
formalities need not be observed. Simpson v. Heath (A), 
» Oreenshields v. Harris (i), Harmer v. Johnson (A). 

(a) 2 D. & R. 193. {k) 7 Dowl. 832 ; 9 M. & W. 774, 

(h) 9 Price, 6. S.C. 

(e) 10 Bing. 341. (1) 2 Dowl N. S. 272; 9 M. & W. 

(«0 5 M. & W. 274. 774, 8. C. 

(e) 2 Show. 394. (k) M Law J. (N. & ) Excfa. 292 ; 

(/) 5 East, 147. 14 M. & W. 336, S. C. 

(^) 9M.&W. 104,perP^ke,B. and see Newton v. Roe,7 M.&O. 329. 



IX. VICTORIA. 63 

Petersdorfff contra. There is no authority to shew ^^ ^*^*^* 

that when a writ of execution has been issued, and in !___ 

part executed, another of a different kind can be sued out ». 

after a year, without a scire facias, or returning the first 
writ. Simpson v. Heath (a), does not decide that no first 
writ need be returned, but only that where the same 
process which issued within the year is executed after the 
year, there is no necessity for returning such process 
before execution. In Harmer v. Johnson (b), a Judge's 
order had been obtained dispensing with a scire facias ; 
and the essential fact now relied on was wanting, — nothing 
was done under the first writ, — whereas here one defendant 
has actually been arrested under it There, too, the first 
writ was returned, and the case, as far as it goes, confirms 
the books of practice. At all events, in the present case, 
the defendant who was taken under the ca. sa. having 
been discharged by operation of law, and the plaintiff* 
having directed the sheriff* not to execute that writ against 
the other defendant, it is the same as if no process what- 
ever had been issued within the year. Viewing the case 
in this light, it is clear that the fi. fa. was irregular in the 
absence of a scire facias. 

Cur. ado* vuU* 

Williams, J. This was an application to set aside a February 12. 
writ of fieri facias upon the ground that more than two years 
had elapsed since any step had been taken in the cause, 
and that, therefore, a writ of scire fiicias was necessary to' 
revive the judgment in order to authorize the issuing 
of the said writ of fieri facias. The facts of the case 



(a) 7 Dowl. 832 ; 5 M. & W. 631. 

(6) 14 Uw J., N. 8. (Ezch.) 2d2 ; 14 M. & W. 336. 
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BaU Court, are as follow : — Final judgment was signed against 

^^^' the defendants on the 8th of June 1845, and on the 

Frankun g^^Qg j^y ^ y^^ ^f ^^ gj^ issued against both of them. 

HoDGBKiNBON jjpon this writ the defendant Hodgskinson was taken, and 
was discharged under the Insolvent Act, in or about the 
month oi August in the same year, 1843. Against the 
other defendant, the present applicant, nothing was done 
upon the said writ of ca. sa., but the same was unexecuted, 
and still remains in the sheriff's office so unexecuted as 
to him, the defendant in question. 

Now, the first observation to be made is, that the 
writ of capias ad satisfaciendum, a writ in execution, 
sued out in due time with reference to the judgment 
(as was the case here), does not expire by lapse 
of time, as in mesne process, where the duration is 
limited, but such writ of ca. sa. remains in force until 
executed. This I apprehend is quite clear, and stands in 
need of no authority, but it may be mentioned that this 
is assumed as a principle in the case of Greenshieldt v. 
Harris (a), to which I shall have occasion to refer upon a 
point more immediately bearing upon the case. 

And the question now ari^ies, whether in order to justify 
the issuing of the writ of fi. fa. (the writ in question), 
a return should have been previously made to the ca. sa«, 
or whether it be sufficient that materials exist for com- 
pleting the roll, so as to warrant the issuing of the fi. fiu 
If an actual return by the sheriff be indispensable, as that 
has not been made, the fi. fii. is irregularly sued out; 
otherwise, if it be sufficient that materials exist for com- 
pleting the roll. That there are such materials in the 
present case is clear, because the writ of ca. sa. remaining 
in the sheriff's office unexecuted as to the present appli- 

(a) 2 OowL N. a 272; 9 M & W. 774, S. C. 
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cant, he (the sheriff) may return, as to him, non est ^^ Co^- 
inventus. Then, is that enough ? and upon this, the im- ^^^' 
portant and material part of the case, I feel that I ought ^^^^^klin 
to be governed by the dedsion of the Court in the before- Hodoskinson 
mentioned caae of Qreenshieldi v. Harris. This is the 
language of the Court, — " In this case the writs may be 
regularly entered on the roll, and if there be materials to 
make the roll up, that is sufficient. The production 
of the writs with the sheriff's return thereon is an 
authority for the officer to make up the roll** 

I think, therefore, that the rule must be discharged, 
but without costs. 

Rule discharged without costs. 



The Queen against The Justices of the January 26. 
West Riding of Yorkshire. 

(In the matter of Mart Vincent,) 

J^ RULE was obtained in last Michaelmas Term, Thestat 

calling upon the Justices of the West Riding of York- ^ 39, ea^ * 
shire to shew cause why a writ of mandamus should n(« KSow to^ 

* cause a lunatic 

pauper to be 
conreyed to and placed in the ooonty lunatic airrlum, &c., and from time to time to make 
order on the overseer of the parish or place of the pauper's last legal settlement, for the 
pajment of the expenses of conveying the pauper to the asylum, and of a weekly sum for his 
muntenanoe there, &c.; and by sect 54, provides that the churchwardens, &c., of the parish 
in which the pauper has been adjudged to be settled, may appeal aranst such order to the 
ffeneral quarter sessions of the peace ** for the county where such order shall be made, 
m like manner and under like restrietume and r^ulaiiont ae agtdnet any order of removal, 
giving reasonable notice thereof to the clerk of the peace of such county, who shall be 
respondent in such appeal; which appeal the justices** at the said quarter sessions, " are 
hereby authorised, &c. to hear and determine in the same manner as i^peals agamst orders 
of removal are now heard and determined." 

Qtuare, whether the appeal so eiven u subject to any ** restrictions and regulations'* as to 
appeals against orders of removal, which were not iu force when that act passed, but were 
created by subsequent acts ? 

llie Stat. 4 & 5 Wm. 4, c. 76, s. 79, enacts <* that no poor person shall be removed,** &&, 
** under any order of removal from any parish or workhouse by reason of his being 
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chargeable,** 
&c., '* until 
twenty-one 
days after a 
notice in 
writing of his 
being so 



issue commanding them to enter continuances and hear 

the appeal of the churchwardens and overseers of the 

The Queen p^g[j ^f Lifferpool, in the county of Lanctuter, against 

The JMtices ^^ order of Justices, whereby the last legal settlement of 

West Riding. Mary Fincent, an insane pauper, was adjudged to be in 

the said parish, and whereby the said overseers were 

ordered to pay to the Treasurer of the Lunatic Asylum 

for the West Riding, the ^um of Ss. 6d. weekly, for the 

maintenance, &c. of the ssid Mary Vincent 

It appeared by affidavit that complaint having been 
&c!r^*acTOm. made to one justice of the West Riding that Mary 
cray/'&c.^ Finc^ra^ was an insane pauper and chargeable to 
of rem<^aP'*^ the township of Huddersfield in the said Riding, he 
and"bpra ordered her to be brought before two justices on the 

copy of the ** ■' 

examination 8th of March 1845: and, accordingly, on that day she 

upon which 

such order was was brought before two justices, who, being satisfied 

have been sent that she was insane, directed her to be conveyed to 

ofhernise/' by ^^ placed in the Lunatic Asylum for the Riding. 

S*the oSijv At the same time they adjudged the place of her List 

^uJrttf*^' legal settlement to be the parish of Liverpool, and 

tice of made an order on the overseers of that parish for pay- 

Appeal against 

such order," ment to the Treasurer of the Asylum of the sum of 

oetred** by the OS. 6d. weekly, on account of her maintenance. This 

piuridi*^Mnthiii '^'^^^ ^** served on the overseers of Liverpool on the 

S't^'!;;;!?* ^^* ^f ^^'•^*- The next Quarter Sessions for the 

^*,;^ West Riding were held at Pontefract on the 7th ofJprU, 

to remove sttch but no appeal was then entered. On the 13th otJune^ 

poor person ' 

until after the notice and grounds of appeal for the next Quarter Sessions 

time for pro- i i_ u t> -h* » i /^ i 

secuting such to be held at Bradford on the Snd of Juh/, were served 

appeal shall 
have expired." 

Sembk^ that (even assuming that restrictions and regulations as to appeals against 
orders of removal, enacted subsequently to the stat, 9 Geo. 4, c. 40, attached upon 
appeal8 under the 54th section of that act,) the above section of the stat. 4 & 5 WmTi, 
c, 76, cannot apply to cases in which a pauper has been placed in a hmatie awium under the 
act of 9 Geo. 4. 
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upon the clerk of the peace for the Riding, upon ^^ C^un. 
the two justices who made the order, and upon one pf ' 

the overseers of HuddersfiekL The appeal was accord- Q'^bkn 

ingly entered at the last-mentioned sessions, but, when The Justices 
called on, it was objected on the part of the respondents, ^^^ Riding. 
that the i^ipeal could not be heard, inasmuch as it had 
not been entered with the clerk of the peace at the Jpril 
sessions ; and the justices, after hearing counsel on both 
sides, held that the objection was fatal, ordered the 
appeal to be struck out, and refused to hear it 

By the practice of the West Riding Sessions, it 
is required " that in all cases of appeal, not otherwise 
directed by law, ten clear days* notice in writing 
shall be given by the party appealing, his attorney, or 
solicitor, of his intention to try the appeal, exclusive of 
the day of service, and of the first day of the sessions, or 
of the adjournment thereof,- to which the appeal is in- 
tended to be made.** The rule was obtained upon affi- 
davits stating these facts, and 

Hall and PasUeyy now shewed cause. 1. The order in 
question was made under the S8th sect of the stat 9 Geo. 4,^ 
c. 40; and the question as to which were the first prac- 
ticable sessions for the purposes of this appeal, will de- 
pend, first, upon whether the appeal was regulated by 
the 54th {a) or 60th section of that act It certainly 

(a) Which enacts, " That in all cases where any person shall be kept in 
cnstodj as an insane person by order of any Conrt, or by his llqesty's 
order sabseqoent thereunto, it shall and may be lawfiil for any two Justices of 
the peace of the county where such person shall be so kept in custody, to 
inquire into and ascertain by the best legal evidence that can be procured 
under the circumstances, of personal legal disability of such insane person, 
the place of the last legal settlement, and the circumstances of such person; 
and if it shall not appear that he or she is possessed of sufficient property. 
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Haa Qmt. bad been supposed that tbe 54th was tbe proper appeal 
section, but in the recent case of Eegina v. The InhabU- 
The QuEBN ^^ ofPixky, (a) this Court took it for granted that it 
^""onSf*' was the 60th ; and if that be so, this rule is at once 
West Itidiog. answered, for then, beyond all dispute, there was not only 
ample time to have appealed to the April sessions, but 
the appellants have not entered into the recognizances 
required by that section before trying the appeal. 
[Williams, J. Was that objection made at the sessions?] 
No; but, the Court will not send the case back 
again, if there are some grounds for sustaining tbe 
decision of justices. Regina ▼. Halifax, (i) The com- 
mencement of the 54th section is, in terms, applicable 
only to criminal lunatics, and its concluding proviso ne- 
cessarily applies to the same subject-matters. 

which can be applied to hia or her maintenance, it shall and nuiy be lawful 
for such two JDftioea to make order under their handi and seals upon such 
parish where thejr aiQvdge him or her to be legally settled, to pay such 
weekly sum for his or her maintenance in such place of custody as one of hit 
Majesty's principal secretaries of state shall, by writing under his hand, from 
time to time direct ; and where such place of settlement cannot be ascer- 
tained, such order shall be made upon the treasurer of the county wharo 
such person shall have been i^prehended ; but if it shall appear that such 
person is possessed of such sufficient property as aforesaid, then such justices 
shall order and direct the same to be applied to pay and satisfy the eipense 
of the maintenance of such person in the manner hereinbefore directed : 
Provided always, that the churchwardens and overseers of the parish 
in which the justices, or the miyor part of them, shall adjudge any insane 
person to be settled, may appeal against such order to the general <piarter 
sesnons of the peace to be holden for the county where such order shall be 
made, in like manner and under like restrictions and regulations as against 
any order of removal, giving reasonable notice thereof to the clerk of the 
peace of such county, who shall be respondent in such appeal ; which appeal 
the justices of the peace assembled at the said general quarter sessions are 
hereby anthoriied and empowered to hear and determine in the same manner 
at i^ipeals against orders of removal are now heard and determined." 

(a) 4Q.B. 711. 

(6) 10 Law J., N. S. (K. C.)81. 
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2. But, assuming that the 54th section is the proper -ft*' ^^bur*. 
appeal clause, the question is whether its concluding 



proviso, giving a right of appeal *^ in like manner and ^ ^^ 
under like restrictions and regulations as against any order ^'^bT^^ 
of removal," incorporates any restrictions, &c. other than ^^ Biding, 
those which were in existence at the time when the act 
passed. If it applies only to restrictions, ftc, which 
were in force at that time, then, inasmuch as there was 
ample time previously to the Jpril sessions to give the 
ten days' notice required by the sessions' practice, the 
appeal was too late, and the justices were right, in dis* 
missing it; Regina v. The Inhabitants of SevenoaJu. (a) 
Whereas, if it be held that the proviso incorporates re- 
strictions applicable to notices of appeal, which have been 
imposed by subsequent acts, then, it will be contended on 
the other side that the present appeal was partly go- 
verned by the provisions of the stat. 4 & 5 Wm. 4, c. 76, 
requiring twenty-one days' notice of chargeability to be 
given by the removing parish previously to removal (6), and 
service of the grounds of appeal by the appellant parish 
fourteen days before trial (c); and, consequently, that 
inasmuch as thirty-five days did not intervene between the 
service of the order and the JfHl sessions, such sessions 
were not the ** next practicable" sessions for the pur- 
pose of trying the appeal. But, it is submitted, that the 
stat* 9 Geo. 4, c. 40, s. 54, applies only to such restric- 
tions and regulations as were created by the statutes 13 & 
14 Car. 2, c. 12, s. 2; 8 Wm. & M., c. 11, and 8 & 9 
Wm. 3, c. 30, and others which were in force when the 



(a) 14 Law J. (M. C.) 92 ; 1 New Sess. Ca. 596, S. C. 
(6) Sect. 79. (e; Sect. 81. 
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BaU Comrt. 9 Geo. 4» c. 40 passed. Regina v. SUvertides (a). 

^°^' And this view is confirmed by the last branch of the 54th 

The Queen gg^^j^^^ which enables the justices to " hear and deter- 

'%^t""" ""'"^ '"^ ^I"^ ^"^^ "'''°°«' ^ ''PP^''^' "^'"'^ "^'^^^^ ""^ 
West Riding, removal are notr" (that is, at the passing of the act) 

*' heard and determined.* 

3. Even admitting, however, that the 9 Geo. 4, c. 40, in- 
corporated restrictions, &c«, enacted both before and since 
its passing, still, the restrictions, &c« intended by tlie Legis- 
lature were evidently such as did not relate to the notice of 
appeal ; for, the statute in express terms prescribes that 
*' reasonable ** notice shall be pven, and then the maum, 
€jy)reuum facit cessare taciturn, applies. This is in effect 
an attempt to extend the power of appealing, and it has 
always been considered that such a power cannot be cre- 
ated by implication ; Hex v. Hanson (5), and Regina v. 
Stock (c), where Lord Denman, C. J. said, ** The rea- 
son why a power of appeal ought not to be implied is, 
that the appeal brings a new set of parties into action, 
and it is necessary that the persons to be affected and the 
machinery to be employed should be distinctly pointed 
out** Now the machinery under the stat. 4 & 5 Wm. 4, 
c 76, is wholly inconsistent with that created by the 
Stat. 9 Geo. 4, c 40; the appeals under the two acts 
were to be conducted by different officers, and the 9 Geo. 
4, c. 40, would in many instances have been rendered 
inoperative by the machinery of the later act 

OverenddJiii Pickering ^coTk\xk. I. No doubt if the ap- 
peal is to be considered as given by the 60th section of the 

(a) 3 Q. B. 406. (c) 8 A. & E. 405. 

(fr) 4B.& Ald.519. 
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Stat 9 Geo. 4, c. 40, the appellants are out of Court ; but 
upon this point Regina v. The Inhabitants of Pixley (a) 
cannot be considered an authority ; for there, Regina 
y. The Justices of Kent (6), in which it was solemnly de- 
cided that the 54th section applies to pauper as well as 
to criminal lunatics, was not referred to* 

2. It is submitted that the provisions of thestat. 
4 & 5 Wm. 4, c 76| relative to notices of appeal are, by 
force of the proviso at the end of the 54th section of the 
Stat. 9 Geo. 4, c. 40, incorporated with that act. Sub- 
sequent statutes in pari materia with the 9th Geo. 4, 
c. 40, must be considered, in order to ascertain its mean- 
ing. BacotCs Abr. tit. ** Statutes, " IIL, StradUng v. 
Morgan (c). Now the stat. 1 Vict c. 14 (d), relative 
to the custody of criminal lunatics, provides that an ap- 
peal against an order of justices may be made ** in like 
manner and under like restrictions and regulations as 
against any order of removal ;" and in the stat 3 & 4 
Vict c 54 {e)f which makes further provision upon the 
same subject, those words are repeated. When these 
statutes passed, the 4 & 5 Wm. 4, c. 76, must have been in 
the view of the Legislature ; and, being in pari materia with 
the 9 Geo. 4, c. 40, they contain in effect a legislative 
declaration that the words " restrictions and regulations** 
contained in that act were intended to apply to all re- 
strictions, &c., whether made before or subsequent 
to its passing. Again, the very recent act 8 & 9 Vict, 
c. 126 (jO provides, *' that the guardians of any union or 
parish, or the overseers of any parish, township, or place. 



(«) 4Q.&7]1. 
(&) 2Q.B.686. 
(e) 1 Plow. 206. 
(J) Sect 3. 



(•) Sect. 5. 

(/) Sect. 62. This act repeals 
the stat. 9 Geo. 4, c. 40. 



Bail Court, 
1846. 

The Queen 

The Justices 

of the 
West Riding. 
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* 

Bati CcurL aflfeoted by" an order made under that act, '' may appeal 
! — against the same, in like manner as if the same were a 

The Queen ^ i « , , , , i. 

V. warrant of removal; and that ^'the persons appealing, or 

of the intending to appeal, and the persons defending such 
•rt Ridiiig. gpp^^ gjjiji ijn^g ji ^jjg gmjjg powers, rights, and privi- 
leges, and be subject to the same obligations, in all 
respects, as in the case of an appeal against a wiirrant of 
removal/' In feet, the constant object of the Legislature 
seems to have been to render the practice upon appeals 
in case of pauper lunatics uniform with that which prevails 
in other cases of pauper removals ; and, therefore, the 
restrictions, &c., imposed by the stat 5 & 6 Wm. 4, 
c 76, must be considered as incorporated in the 54th 
section of 9 Geo. 4, c« 40. It is clear that any re- 
strictions, &&, subsequently imposed by the sessions, 
would attach ; and it is equally so that the restrictions 
and regulations intended by that section must mean legis- 
lative restrictions; for the Court will not intend any 
interference with the practice of Courts in the ab- 
senoe of express words Regina v. The Justices of 
StfffbU (a). 

S. As to the efifect of the word '' now"' at the end of the 
64th section (&), that word merely applies to the hearing 
and determination of appeals, and does not at all 
relate to that part of the section which governs the 
mode of appealing. The rule with respect to the right 
of appeal does not i^ply ; for the stat 4 & 5 Wm. 4, 
c. 76 confers no new right, but merely regulates that 
which was given by the statute IS & 14 Car. S, c. 12. 
Upon the whole therefore, it is submitted that the 

(a) 4 A. & E. 319 ; 5 N. & M. 605, S. C 

(b) Upon this fxmit Regina «• Leeds and Liverpool Canal Coinpaay, 
7 A.&E. 671,wasTefennedto. 
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restrictions and regulations'* imposed by the stat. Baa CoiarL 
4 & 6 Wm. 4, c. 76, attached upon the appeal in the ^^^' 
present case ; that, consequently, the Juhf sessions were wbem 

Uie first practicable sessions for the trial thereof; and»the '^^*£^'^*^ 
appellants having gone to those sessions, were in sufficient ^^ Ridtnf • 
time, and the justices were wrong in refusing to hear. 
Regma v. The Justices of Herefordshire (a), Regina v. 
The Justices of Lanoashire (6), Regina v. The Inha* 
biianis of Skipton (c). 

Cur. acL vult. 

WiLUAMS, J. This was an application for a manda« February 14. 
mas to the justices of the West Riding of Yorkshire, 
commanding them to enter continuances, and hear an 
appeal against an order of two justices, whweby they 
directed the removal of a lunatic pauper (a female) to 
the asylum of that Riding ; and likewise that a certain 
sum should be paid for her maiBtenance in the asylum 
by the overseers of the place which had been adjudged 
to be that of her last legal settlement. Against this 
order, an appeal was made, and the question is;, 
whether or not such appeal was in time. The order was 
made on the 8th and served on the 13th of March ; the 
next sessions for the West Riding were held upon the 
7th of AprUf but no appeal was entered till the 
Julg sessions. It was C(mtended by the respondents, 
that if the appeal were made under the 54th section 
of the act 9 Geo. 4, c. 40, standii^ alone, then, mas- 
much as that section prescribes only that '^ reasonable 
notice" of appeal shall be given, the appellants were too 
late, and the justices were right in revising to hear. 

(a) 8 DowL 638. (c) 1 New Sess. Ca. 350. 

{h) 4 Q» B. 910. 
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Baa Court. But a further question arose (which has not arisen 
*^^' before, and still less been decided by the Court) as to 
The QuEBN whether that section be affected b v*the stat. 4 & 5 Wm. 4, 
The JMtices c. 76, (the Poor Law Amendment Act), which, by its 
West Ridiiig. 79th section, in the cases to which it is applicable, directs 
that a pauper shall not be removed until twenty-one days 
after notice of chargeability has been given to the |)arish 
to which the removal is to be made ; and, by the 81st sec- 
tion, requires fourteen days' notice of the grounds of appeal 
to be given by the appellant parish before the sessions at 
which the appeal is to be heard* It was contended, that 
if those provisions are engrafted on the statute 9 Geo. 4, 
c.40, the time for appealing under that act was virtually ex* 
tended, and, consequently, that the appeal in the presetit 
instance was in time, and that the justices were wrong in 
rejecting it. If those provisions are incorporated with the 
earlier act, it is done virtually or accidentally (if 1 may 
so speak), for the statute 4 & 5 Wm. 4 contains no 
enactment upon the subject. The language of the 
79th section is, that from a certain day ''no poor 
person shall be removed or removable under any order of 
removal from any parish or workhouse by reason of his 
being chargeable to or relieved therein, until twenty-one 
days after a notice in writing of his being so chargeable 
or relieved, accompanied by a copy or counterpart of 
the order of removal of such person, and by a copy 
of the examination upon which such order was made 
shall have been sent " to the parties to whom such order 
shall be directed. Now, looking to that section, and the 
interpretation clause, it does seem to me that it is utterly 
inapplicable to the present case. This is not by possi- 
bility a case of removal from any "parish** or *' workhouse" 
. at all. The woman is in the lunatic asyhm,- that is 
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the very foundation of the order upon tlie parish of BaUdmrt. 
Jjiverpool, and consequently she was irremovable when ^^^^ 
the order was made. That is my present impression, (I ^* f!'^^ 
will not say opinion), not formed however without some ^"^of Sf^ 
consideration of the Act of Parliament ; but as the case is ^"^ amwa. 
new and has not been decided, I shall allow a mandamus 
to go, and then, if the parties think proper, the whole 
matter can be discussed before the full Court upon the 
return. 

Rule absolute. 



Clemmett against Bradbee. 



January 30. 



^SSUMPSIT for the use and occupation of a ware- The defendant 
house and premises with the appurtenances, and S^a^m*"^ 
upon an account stated. Plea, non assumpsit, and ^2^|^ 
issue thereon. ^ he wai 

also to have 

The cause was tried before the under-sheriff of Middle- the use of a 
4ex on the 4th of December 1845, when the following Joining, and 
iacta appeared. The defendant was a fringe manufao- tentions, &c., 
tnrer, and, up to Michaelmas 1844, had occupied, for the S/^iaoeftt^ 
purposes of his trade, the second floor of a manufactory l^'J^^Q^yn^ 
belonging to the.plaintiffi At that time, however, he left ^^iha^Sf*' 
the second floor, and took possession of a lower room in I?* ^' ^^ 

'^ ZOL Atthe 

endoftbeiint 
quarter the 
defendant paid the plaintiff 7L lOi., but not having been allowed the use of the gpwiary, and 
the plaintiff haying alto|;ether failed to carry out the undentanding^ on his part, the 
defendant, before the expnration of the second quarter, quitted the premises, and ddivered 
up tibe key to the plaintiff's clerk. (A cheque for a second 7/. 10«. was subsequently 
delivered to die plaintiff, but was not produoed.) An action for use and occupation in 
respect of a third quarter's rent having been broughti and a verdict found for the plaintiff 
upon the general issue,— 

The Cmnt granted a new trial, holding thai it could not be faifomd from the focts 
ihat a yearly tenan^ had been created. 

VOL. I. P 
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BaU Cfmrt. the fiune manufiictorVi upon the understanding that the 

— ^ ■ platntiffwould remove a partition which separated it from 

V. a granary adjoining, that he would give the defendant 

possession of the granary, put window sashes into it, and 
that he would make improvements in the whole so as to 
tender it *^ suitable for the defendant's men to work in." 
Before the arrangement was completed, the defendant 
asked the plaintiff what he would let the room for, to 
which the latter answered " about 20L per annum ;" the 
defendant then mquired what he meant by '' about," where- 
upon the plaintiff said, " Well, 20L a-year,'' but that he 
^* could not let defendant have the granary also, unless he 
gave so;." The defendant then said '« 10/. would not 
make the difference, as the room was useless without it" 
At Christmas the defendant paid the plaintiff by cheque 
7^ lOs. (the amount of a quarter's rent at the rate of 30/. 
per annum). Possession of the granary had never been 
given ; and the plaintiff having refused to allow the defend- 
ant to use it, and having failed to make any improvements, 
whereby the room was unfit for use, the defendant repeat- 
edly complained, till, at length, the plaintiff said " the 
defendant and his men were a set of scamps, and the 
sooner they were out of the premises the better." At the 
end of February 1845, the defendant left the premises, 
and delivered the key to the clerk of the plaintiff at his 
warehouse. The key was not returned, and, about the 
end of Marchg the plaintiff called for rent to Lady^ 
day 9 saying that he also expected a third quarter's rent ; 
the defendant answered that he ^' never took the 
premises for any period," and that " he thought he had 
no right to pay for another quarter." To this the plain- 
tiff replied " Very well," and took another cheque, 
(which, however, was not produced) for TL lOs. One 
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witness stated that from 20/. to SOt was a fair rental. ^^ ^^>^- 

1846 

This action was brought to recover a third 71. lOs. for a — 

Clsmmstt 
quarter's rent from Lady-day to Midsummer. It ap- ^ v. 

peared by the undersheriff *s notes to have been objected 

that there was *' no evidence of use and occupation ;'' 

the jury however returned a verdict for the amount 

claimed. No leave was reserved, nor did it appear how 

the ease had been left to the jury. 

Lush on a former day (January 15) moved for a rule 
calling upon the plaintiff to shew cause why the verdict 
should not be set aside and a new trial had, upon the 
grounds of misdirection and that the verdict was against 
evidence, — contending, 1. That no perfect tenancy ap- 
peared to have been created, the defendant having en- 
tered upon conditions which had not been fulfilled; 
2. That the delivery of the key was a bar to an action 
for use and occupation : 3. That there was no evidence 
of a yearly tenancy. He cited Thomas v. Cook (a), Orim- 
man y. Legge (6), Gore v. Wright (c), and Lyon v. Reed (d). 
A rule having been granted, 

Miller now shewed cause. 1. Ample evidence was 
given to shew that the tenancy was a yearly one, for the 
Courts infer the existence of such a tenancy from occu« 
pation and the pajrment of an aliquot part of an annual 
rent Harland v. Bromley (e), Braythwayte v. Hitoh* 
cock (/). In Wilson v. Abbott (jj\ it was only held that 



(a) 2 B. & Aid. 119. (e) 1 SUrk. N. P. C. 456. 

(6) 8 B. & C. 324. (/) 10 M. & W. 494. 

(e) 8 Ad. h £. 1 18. {g) 3 B. & C. 88. 
{d) 13 M. & W. 285. 

F 2 
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Clsmmett 

V, 

Bbadbeb. 



Baa Comrt. half-yearly payments did not establish a tenancy for mare 
^^^* than a year ; that case, therefore, is not adverse to the 
plaintiff, inasmuch as he only desires to shew that the 
defendant was tenant for one year. 

2. It is contended by the defendant that the hiring 
was conditional, and that there has been no beneficial 
occupation. Such matters (if they can be taken into 
consideration in this action) were for the jury ; bul^ ac- 
cording to Hart T. Windsor (a), they should be made the 
subject of a cross action. 

. S. There was no surrender by operation of law. It 
does not appear that the plaintiff accepted the key. 
Arland V.Bromley (6), is a stronger case than the present. 
There the keys had been delivered to a servant at the 
plaintiffs house, and though he subsequently stated that 
they had been lost or mislaid. Lord EUenborough ruled 
that there was not sufficient evidence to shew a determi- 
nation of the tenancy, '' as it did not appear that the keys 
had ever reached the plaintifi^ and been accepted by 
him." 

Lmhf contra. It is manifest that there must have been 
a misdirection. There was no evidence whatever of any 
agreement for a yearly tenancy, nor was it shewn either 
that the cheque produced was paid on account of an 
aliquot portion of rent, or that it was paid on account of 
rent at all. There was not one tittle of evidence to warrant 
the verdict. [He was then stopped.] 

Williams, J. My impression is sa There was no 
proof of any contract to pay a certain annual rent so as 

(a) 12 M. & W. 68. 

(6) I Stark. N. P. C. 4S5. See Dodd «. Acklom, 6 M. & G. 672. 
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to raise the agreement of Mr. MiUer as to the payment 
of an aliquot portion : besides, the 7/L 10«. was not proved 
to have been paid on account of any rent at all, nor did it 
appear whether it was paid on account of one, two, or twelve 
months. The rule must therefore be made absolute. 



EaUComt. 

1846. 
Clemmstt 

0. 

Bhadbbs. 



Rule absolute. 



Williams against Welsh and another. Jamuurj n. 



JN Michaelmas Term, {November 18), a rule had been 
obtained on behalf of the plaintiff's personal repre" 
sentative, calling upon the defendants to shew cause why 
a scire facias should not issue to revive the judgment ob- 
tained in this cause in Michaelmas Term 1825. The 
affidavit upon which the rule was obtained stated that 
the judgment was given as a collateral security for the 
payment of an annuity, and that payments on account of 
the annuity had been m?Ae in 1827 and 1828. 

Hoggins now shewed cause. The general rule is that 
a scire facias cannot be sued out upon a judgment more 
than twenty years old. [Williams, J. Have you any 
authority for that proposition ?] It is so laid down in 
t ChiiL Archb* Prac. (a) and as the judgment in this case 
had relation back to the first day of the Term in which it 
was given, this application was too late. Had the judgment 
stood alone, and not been ^ven as a collateral security 
for the payment of a sum by instalments, there could be 
no doubt, but, in principle, no distinction can be made. 

(a) 7th Ed. 832. 



Ajtt4gment 
more than 
twenty yean 
old mav be 
reviredby 
scire facias, 
if payments on 
account appear 
to have been 
made within 
the twenty 
years. 
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BaWCowt. 
1846, 

Williams 

V, 

Welsh. 



HILARY TERM, 

The reason of the rule is that after twenty years the judg- 
ment is presumed (a) to have been satisfied, and the 
Court will not allow the presumption to be rebutted 
by affidavit alone. The plaintiff's proper remedy is by 
action on the annuity deed, upon the trial of which he 
would be at liberty to prove payments within twenty 
years. 



Stoann^ contra. The allowance of a scire £sicias upon 
a judgment more than twenty years old is regulated by 
circumstances. Here, as it stands uncontradicted that 
payments have been made on account of the annuity 
which the judgment was given to secure, ihe writ will be 
granted ; and then, to the declaration in scire facias the 
defendant may plead payment, and rely upon the pre- 
sumption that the judgment has been satisfied, if, in point 
of fact, nothing has occurred by which the pisedumption 
can be rebutted. [fViUiamSf J. Does your affidavit state 
the particular day on which the judgment was signed ?J 
Yes ; the STth of November j 1825. 

Williams, J. It seems to me that the general ques- 
tion, whether there be any inflexible rule as to the 



(a) The Stat. 3&4 Wm. 4, c. 27» 8. 40, enacts that <* no action, or sait, 
or other prooeediDg, shall be brought to recover any sun of money secured 
by any mortgage, jtcdEgmen<, or lien, or otherwise charged upon or payable 
out of any land or rent, at law or in equity, or any legacy, but within twenty 
years next after a present right to receive the same shall have accrued to 
some person capable of giving a discharge for or release of the same, unless 
in the meantime some part of the principal money, or some interest thereon, 
shall have been paid, or some acknowledgment of the right thereto shaU 
have been given in writing, signed by the person to whom the same shall be 
payable, or his agent, to the person entitled thereto, or his agent ; and in 
such case no such action, or suit, or proceeding shall be brought bat within 
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allowance or disallowance of a scire facias after a lapse 
of twenty years, does not aris^ for I think that, as 
it is distinctly sworn that some payments have been made 
on account within twenty years, this case would not fall 
witlun die rule, even supposing it to exist. 



BaU Court, 

1846. 



WlLUAMB 

Wblsh. 



Rule absolute, (a). 



twortj yean after such payment or acknowledgment, or the last of such pay- 
ments or adniowiedgneBts, if more than one was gtven.** This section 
was refemd to in the argumenty but it seemed to be admitt/ed that it wm 
confined to securities for money charged upon land. But see Farran v, 
Beresford, 10 CI. & F. 309. Farrell v. Gleeson, 11 CI. & F. 7Q2. 

(a) SwtmM mo?ed to make the rule absolute upon the last day of Michael- 
mas Term, 1845 (see 9 Jurist, 1078), but the affidavit deposing to service of 
the rule nisi upon one of the defendants (who was resident id Paris), was 
sworn before the British Consul at that city, whose rignatnre and seal were 
verified by a gendemaii in the Foreign Ofliee. The ease of Davy to MaH- 
wood, 2 M. & 6. 424, and In ro Picker^, 6 M. & 0. 250, were cited to 
shew that an affidavit so sworn and verified was sufficient ; but Patteson, J. 
(after consulting the Lord Chief Justice of the Common Pleas), said that 
these were cases of affidavits verifying certifksates of acknowledgment by 
■arried women under the stat. 3 & 4 Wm. 4, c 74, and were exceptions to 
the general rule ; and on the authority of Le Veux «. Berkeley, 2 Dowl. & 
Lb 31, his Lordship held that the affidavit could not be received, and the 
role was enlarged to this Term. Le Venz v. Berkeley has been since 
leported in 5 (^ B. 836, but, aoocrding to that report, it would seem that 
the Court came to no decision upon the point See Pickardo e. Machado, 
4 B. & C. 886, where the Judges of the Queen's Bench were equally 
divided upon the question. 



An affidavit, 
deponng to 
service of a 
rule of Court 
cannot be 
sworn before a 
British Consul 
abroad. 
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Bail Court, 

1846. 

Jan. 30. 



TouLHiN against Eloie. 



^'^x^ ?^ 'PHE venue having been laid in London, the plaintiff 
for the London gave hotice of trial for the sittings in Mkhaebnas 

sittiDffS in 

Term, the Term, and the cause was entered with the marshal 

Sberty to^con- accordingly. On the SOth of November, notice of con- 

^Dgs after^ tinuance to the sittings .after Term was given ; the cause, 

I^ '^^ however, was not entered for those sittings, but was taken 

CAose may oe ^ 

^ed, without ^g ^ remanet at the adjourned sittings on the 15th of 

nirther notice, •' " 

attheMyoom- December, when (no one appearing for the defendant) 

ment clay. 

the cause was tried as undefended, and a verdict found 
for the plaintiff. 

Ltuh {Jan. 14) moved for a rule to shew cause why 
the verdict and all subsequent proceedings should not be 
set aside with costs, upon the grounds, 1. That a notice of 
trial could not be continued from a sitting in, to a sitting 
after, Term ; 2. That the cause should have been re- 
entered, but this point was not insisted on. A rule nisi 
having been granted. 

Gray now shewed cause, submitting that notice of con- 
tinuafice to the sittings after Term, was in effect a notice 
for the adjournment day, and, therefore, that the proceed- 
ings were perfectly regular. 

Lush, contra. There is no authority for continuing a 
notice of trial from a sitting in, to a sitting after. Term. 
Moreover the right to continue was originally an indul- 
gence, Tyte V. Stef)enton{a)i and the plaintiff cannot take 

(a) 2 W. BL 1298, per BUckitone, J. 
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advantage of it when there is sufficient time to give ano- ^^^ 
ther full notice between the sittings for which notice of ^ 
trial was first given, and the next sittings. Now there 
are, in reality, no sittings in London after Term, the Court 
being merely opened by an officer of the Court; and as 
there was ample time to give fall notice between the sit- 
tings in Term and the adjournment day, the notice origi- 
nally given should have been countermanded, and a firesh 
one given for that day. (a). 

Williams, J. It seemft to me that the fact of no 
business being done at the first sitting day after Term 
makes no difierence, and therefore that the plaintiff had 
a right to continue. Moreover, the continuance was 
practically a notice for the adjournment day. This rule 
must therefore be Discharged. (6). 

(a) See 1 Chitt Archb. Prac., 8th Ed,, 295. 

(J) Afterwards, however, it wa» arranged that the rule should be made 

ftbflolute upon terms. 



James against Hall. z%xi.^\. 

THIS was an action of debt upon a bill of exchange, ^•^'«|^. 
dated the 18th of October, 1838, drawn by the plain- ^^J^^ 
tiff, and accepted by the defendant, for the payment of to jhedefend.^ 
12/. two months after date. Plea (amongst others) that the ^^^ 
nlaintiff before and at the time of the commencement of Se^pUmtiJto 

f"*^" the defendant 

tbepUintiff 

«pUed ml debet At ike tM it m«^.<i>»^ ^^^^^^^ ^^^^"^"^^ 
Xitted the debt in rejpect of ^^^ t :^S'^^&J^^^^^I^'^ '^ 
defendut put in the WlC «ml proved the P*^°»^X^mSle ortL returned • teidict for 

&ia^r^n^^SLKr^e°:tss'»r.hed,r«-«t. 



James 

9. 

Hall. 
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Baa Court, the suit was and still is indebted to the defendant in 

}^* 16^ 16«. upon a bill of exchange dated the 29th otJprU 

1841, and drawn by one WiUiam Surman for the pay- 
ment of that sum to his order two months after date ; that 
Surman indorsed to the plaintiff, and that he indorsed to 
the defendant Replicationi nil debet, and issue thereon. 
At the trial before the unAerBheriff of Middlesex on the 
1st of January last, the plaintiff proved a written ad- 
mission by the defendant dated the 21st of August, 1841, 
stating that he was indebted to the plaintiff in 12L for 
goods, " for which he holds my acceptance now long 
overdue." The defendant in support of the set-off merely 
put in the bill mentioned in the plea, and proved the 
plaintiff*s handwriting to the indorsement The under- 
sheriff directed the jury that this evidence was insufficient 
to establish the plea, and a verdict was accordingly found 
for the plaintiff. A rule had been obtained, calling upon 
the plaintiff to shew cause why a verdict should not be 
entered for the defendant or a new trial had, but after- 
wards at the request of the defendant's attorney the rule 
was altered at the Rule Office by striking out the latter 
alternative. 

Barley now shewed cause. The debt attempted to be 
set-off must always be proved by the defendant to have 
been due at the time of the commencement of the action; 
here, however, no such evidence was given, and it was 
not even shewn when the bill mentioned in the plea came 
into the defendant's hands. It may be that the indorse- 
ment was not made till after the action was commenced; 
but even supposing that it must be taken, prim& facie, . 
to have been made before the bill became due, still, 
as the defendant's admission was made so long after that 



w 



IX. VICTORIA. 75 

time, it is to be inferred that nothing was due to the BaUCmtri. 
defendant when such admission was made. ? — 



ArcKbold^ contra. Proof of the indorsement of a bill 
over-due at the time of the commencement of the action 
is prim& &cie evidence of a debt, and that the indorse- 
ment was made before that time. The undersheriff, 
therefore, misdirected the jury, and this rule must be 
made absolute. Should the Court, however, be of 
opinion that, under the circumstances, a verdict ought 
not to be entered for the defendant, yet, at all events, 
there ought to be a new trial ; and though the rule has 
been altered unadvisedly by the defendant's attorney, the 
Court may mould the rule as it pleases. 

Williams, J. If a man chooses to make a rule for 
himself he must take the consequences ; I ought not to 
indulge him. The single question is, whether the mere 
production of the bill intended to be set-off, coupled with 
proof of the plaintiff's handwriting, was sufficient evidence 
of a debt due to the defendant when the action was com- 
menced. I think that, inasmuch as the defendant's 
admission was made long after the bill mentioned in the 
plea of set-off became due, the undersheriff was not 
wrong in requiring further evidence, and consequently this 
rule must be discharged. 

Rule discharged^ 
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April 21. The Queen against The Justices of Anqlesea* 



A certiorari to ^ j^ ^jjg i4jjj ^f October last, at the Michaelmas Quarter 

bnng up an vr 

wder of Ju«- Sessions for the county of Anglesea, an order was 

tices will not 

be allowed made in the matter of an appeal against an order of 

after the expi- i vt i 

ration of the removal subject to a special case. No steps were taken 
months li- for the purpose of obtaining a certiorari to bring up the 
8taLi3^ea2, proceedings until Saturday the 11th of April (the day 
Aouffh^an au' ^^®' ^^^^ Friday), when, upon application at the Judge's 
tempt, made Chambers, it was found that in consequence of the Easter 

shortly before ^ 

the expiration holidays no Judge would attend until the 15th, which 

of that period, 

to apply for a was one day beyond six calendar months next after the 

had been frus- order of scssions was made (a). Application was subse- 

Jadge*sab.^ queutly made to Coleridge^ J., at Chambers, for his fiat, 

Chambera* ^"^ ^'* Lordship referred the parties to the Court. 

ffihSl Accordingly, 

days. 

Peacock now moved that a certiorari might issue 
nunc pro tunc, and contended that as the attempt to 
apply within six calendar months had been frustrated by 
the occurrence of the Easter holidays, this was a proper 
case for the indulgence of the Court. [Wightman, J. Is 
there any authority for allowing the writ to go after the 
expiration of the six calendar months limited by the 

(a) The ftat. 13 Geo. 2, c. 18, s. 5, enacts that '<no writ of certiorui shall 
be granted," &c "to remove any oonvictioii, judgment, order, or other pro* 
ceedings had or made by or before any justice or justices of the peace,'* &c. 
<* unless such certiorari be moved or applied for within six calendar months 
next after such conriction, judgment, order, or other proceedings shall 
be so had or made," &c. 
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statute?] It was admitted that none could be found; Baa Court, 
but it was intimated that the chairman of the sessions 1846. 
was willing that the application should be granted. The Queen 

V, 

Tbe Justices 

WiGHTMAN, J. It seems to me that I have no discre- anqlebea. 
tion. This application must be governed by the statute, 
and according to that you are out of time. 



Application refused (a). 

(a) See Rei v. Blozham, 1 A. & E. 386. 



Dob on the demise of Haxby against Preston. May 5. 



A CAUSE and all matters m difference were referred The Court will 

'^*' 1 . . 1 not look at the 

to a barrister, and notes of an 

Addison^ upon shewing cause against a rule to set aside ^ l^ copy of 

the award, was about to read a copy of the arbitrator's S^^^dadt^ 
notes, verified by his clerk, when 



Martin {Rew was with him) suggested that this was 
irregular. A copy of the notes clearly could not be 
evidence, and the reception of an arbitrator's notes in any 
shape would furnish a precedent which might lead to 
great inconvenience. In this particular instance there 
was no object whatever in excluding the notes, but it 
was thought right, on behalf of members of the Bar, not 
to allow the notes to be received without observation. 

Coleridge, J. A copy of the notes is certainly not 
evidence, and to receive them in this shape would break 
in upon the rule, very properly observed by gentlemen 
of the Bar, of refusing to make an affidavit with respect 
to what takes place upon arbitrations. 

g2 



78 EASTER TERM, 

Bail Cowt. Addison then said that the arbitrator was quite willinit 

1846 
! . that the original notes should be produced ; and that, if 

Haxby ^^^ Court would receive them, they should be furnished. 

V. 
A &E8TON 

His Lordship, however, said that they ought not to 
be received, and accordingly the point was not further 
pressed (a). 

(a) That the Court has no power to oompel the produetioa of an ari>itFa- 
tor*t notes, see Scoogull v. Campbell, I Chitt. 283. 



April 24. 



RoLFE against Paget. 

"tt^HIGAMmo^ei for leave to enter an appearance for 
If, after inef- the defendant under the stat. 2 Wm. 4, c 39, s. S, 

tempu to serre ^fOTi an affidavit, stating that on the 3rd of April the 
personiUly,^^ deponent attended at the Hotel de Provence^ Leicester 
^?fof wm- Square (the defendant's then place of abode), for the pur- 
Th^ h"****" P^*® ^^ serving him with a copy of the writ of summons, 
pia(» of but that deponent's name (which was communicated to 

abode, and he 

has admitted the defendant by a servant of the hotel) being unknown 

the receipt of 11/.1 «i ni % • mi 

itb^ letter, the to the defendant, the latter refused to see him. That on 
ha?e leavT^ the following day deponent again called, and upon being 
u appearance ^^'^ ^^^ ^^® defendant was not within, he left with the 
the application ^**'®*' * ^^P^ ^^ ^^ ^^^^ inclosed in a letter, directed to 
must be sup. xYit defendant, and stating the object of the call on the 

ported by an . ® "^ 

affidavit pro- previous day. That on the 5th of April a note was re- 

perly verifying 

thehandwrit- ceivcd, purporting to be from the defendant, and acknow- 

inff of the 

letter. lodging that the copy of the writ had come to his hands. 

The affidavit further stated the deponent's belief that the 
note was in the defendant's handwriting, but added, that 
such belief was founded upon a comparison of hands. 



Wightmariy J. said that the affidavit of some one 
acquainted with the defendant's handwriting must be 
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obtained^ and this having been done, the application was Bail Court. 
granted on the following day. _ 

Application granted (a). 

(a) See Sumderg o. Chaatel«m, 5 Dowl. 154. 



Maple against Woodgate. ^p"^^- 

XUSH on a former day obtained a rule, calling upon If an appear- 
anoe be en- 

tbe defendant to shew cause why two orders of teredbytbe 
Cresiwett, J., at Chambers should not be set aside, and defendant secf 
why the sum of 9/. 9*. paid by the plaintiff to the JJ^^nce'by 
defendant's attorney should not be refunded. jff/.!!ll^!* 

^ It tB an UT^u* 

The facts were these :— on the 6th of March a writ of Unty only : and 

a Judge t or- 

summons was served upon the defendant, and on the der setting it 

aside roust be 

18th his attorney duly entered an appearance. On the sonred before 

the plaintiff 

16th, however, the plaintiff entered an appearance for the c^n take tbe 
defendant, sec stat, and on the same day filed a declara- ^herw^se'the 
tion, and served notice thereof requiring a plea in four y^ deemkUo 
days, the cause being a town one. On the 18th the ^^^xnT^^iw 
defendant took out a Judge's summons, calling upon the appe«™n^ 

WHS eniercQ oy 

plaintiff to shew cause why the appearance entered by the plaintiff for 
him for the defendant, and all subsequent proceedings in a town 

,- , .1^. !• -1 1 cause on the 

should not be set aside for irregulanty, with costs, on the i3th of March, 

ground that an appearance had been entered by the aside by a 

defendant in due time. On the 19th this summons was Jn*l|e isth."*' 

heard by CresiwelL J., at Chambers, who made an order 2° ^}^ ^2"*» 

^ tbe time for 

lettinff aside the proceedings with costs. . This order, pleading hjT- 

° I- o jjjg^ expired, 

however, not having been served, judgment was signed and the order 

not having 

by the plaintiff as for want of a plea on the ^rd, and been served, 
notice of taxation given for the following day. Later on signed judg- 
the same day the Judge's order was served, and another "ant "a pica: 
summons obuined, calling upon the plaintiff to shew cause he was*^intiUed 
why the judgment should not be set aside, wiih costs, on ^^ ^^ »°' 
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Baa Court, the ground that the order of the 19th was still in force, 
^^^' and that no declaration had been delivered. Upon the 
Maple hearing of this summons, the same learned Judge made 
WooDGATE. an order setting aside the judgment with costs. 

Upon the two orders 9Z. 9^. had been paid to the 
defendant's attorney as costs. 

F, V. Lee now shewed cause. There is no ground 
for seating aside either of the orders; the appearance 
entered by the plaintiff was altogether a nullity, and, 
it having been set aside, be should have delivered 
a declaration, and afterwards have allowed the proper 
time for pleading to expire before signing judgment. 
But even supposing that the appearance so entered 
was merely an irregularity, the defendant served the 
order setting it aside within a reasonable time. 

Lushi contra. The appearance which was entered by 
the plaintiff was only an irregularity. Alsager v. 
Crisp (a). • [Wightman^ J. I always treat it as such at 
Chambers.] That being so, the defendant should have 
served his order before the time for pleading expired, 
but not having done so, the plaintiff was entitled to sign 
judgment. The rule of practice is, that if a party wishes 
to take advantage of an irregularity, he must do so 
before the time for taking the next step has arrived ; and 
in Kenney v. Hutchinson (5), it was held that a 
Judge's order ought to be served forthwith^ i. e. before 
the opposite party can take the next step. Charge 
V. FarhaU(c), is to the same effect, the Court there 
saying, '^ a Judge's order must be drawn up and served 
forthwith, or it roust be considered as waived by the 

(a) 9 Dowl. 353. (c) 4 B. & C. 865. 

^b) 6 M. & W. 134. 
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party by whom it has been obtained." Here, the first 
order was not served till after judgment was signed and 
notice of taxing given; the defendant, therefore, was 
dearly too late, and this rule must be made absolute. 



Bail Court. 
18+6. 

Maple 

V. 
WOODGATE. 



WiOHTUAN, J. There can be no doubt that the 
appearance which was entered by the plaintiff for the 
defendant was merely irregular; and the defendant, 
therefore, should have been prompt in taking the steps 
necessary to set it aside : the order setting it aside 
should have been served before the plaintiff could sign 
judgment As it is, the defendant was too late, and the 
rule must be made absolute. 

Rule absolute. 



Adam against Roe. 



April 29. 



ASSUMPSIT for goods sold and delivered, money Assumpsii 

'^*- upon tnret 



1. Except as to 29L lis. Id. non assumpsit. 

2. As to said 291. 11 f. Id. tender. 

8. Except as to said ^2. llf. Id. set off. 

4. Except as to said S9L lU. Id. payment. 



)8it' 
jpon tiiree 

had and received, and for money due on an account commoa 

1 mi 1 /• 1 111 counts; pleas. 

Stated. The defendant pleaded, non assumpsit 

except as to 
party tender 
of that part, 
and set- 
off and pay- 
ment except as 
to the same 
part. Issues 

Upon these pleas issues were joined, and the cause thereon. At 

the trial a 
verdict was 
taken for 
the plaintiff, subject, by order of Nisi Prius, to the award or certificate of an arbitrator ; 
tbe costi of the cause, &c. to abide the erent of the award or certificate. The arbitrator, 
by his certificate found for the plaintiff upon the issues firstly, thirdly, and lastly joined, and 
for the defendant upon the second issue, and reduced the amount for which the ?erdict was 
taken. 

Held, upon motion to set aside the certificate, (upon the ground that it contained no 
fiodmg upon the issues raised bv non assumpsit) that the issues were sufficiently found, and 
that it was unnecessary to specify the particular sum which plaintiff was entitled to recover 
under each count. 
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BaU Cowt. having come on for trial at the Middlesex sittings, on 
^^^' the 19th of January last, a verdict was taken for the 
Adam plaintiff by consent, damages 80/,, costs 40*., subject to 

Vm 

Roe, the award or certificate of a barrister, " to whom all 
matters in difference in the cause between the parties'* 
were referred by order of nisi prius ; the costs of the cause 
and of the reference and award or certificate to abide 
" the event and determination of the said award or certi- 
ficate.*' The learned arbitrator afterwards made and 
published his '' certificate in writing of and concerning 
the matters and premises referred" to him, ^^as fol- 
lows:" — 
/^ As to the issues, firstly, thirdly, and lastly joined, 
I do find and certify in favour of the plaintiff," and '' that 
the verdict so found as aforesaid ought to stand; and that 
the same shall and do stand upon, and so far as the same 
relates to, the said first, third, and last issues, but. that 
the amount of the verdict be reduced from the sum of 
80/. to the sum of 32. IBs. lid. 

" And as to the second issue, I do find and certify for 
and in favour of the defendant," and " that the verdict 
so found for the plaintiff as aforesaid, so far as the same 
relates to the second issue, ought to be set aside, and a 
verdict upon the said second issue entered in lieu thereof 
for the defendant" 

On a former day in this Term a rule was obtained, 
calling upon the plaintiff to shew cause why the certi- 
ficate should not be set aside upon the ground that it 
did not contain a sufficient finding upon the issues raised 
by the first plea. Kilbum v. Kilburn (a) ; Morgan v. 
Tkomas {b) ; Stonehewer y. Farrer (c) ; were cited, 

(a) 13 M. & W. 671. (c) 14 Uw, J. (Q. B.) N. S. 122. 

(b) 9 Jurist, 92. 
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MeUor now shewed cause. The certificate is sufii- ^^ ^^""^ 

dent, for it contains a specific finding upon the several ^___ 

issues raised upon the pleas. Kilbum v. Kilbum (a), ^^^^ 
and Morgan v. Thomcu (6), are clearly distinguishable. Roe. 
Id Kilbum ▼. Kilbum (a), the declaration consisted of 
seyeral common counts to which the defendant pleaded 
the general issue, payment, and set ofi*, whereupon 
issues were joined ; and the cause having been referred, 
" the costs of the cause to abide the event of the award," 
the arbitrator merely awarded that the defendant was 
''justly and truly indebted" to the plaintifi* in a certain 
nan. And in Morgan v. Thomas (5), the .pleadings and 
finding of the arbitrator were almost precisely the same 
as in Kilbum v. Kilbum (a). In those cases, therefore, 
there was no specific finding upon any of the issues, and 
no determination whatever of the general issue. Stone^ 
hewer v. Farrer (c) was an action on the case for pol- 
luting a stream of water, and issues having been joined 
upon not guilty and a plea denying the plaintifTs right 
to the water, the arbitrator awarded only '' that the 
plaintiff had good ground of action against the defendant, 
and was entitled to' recover damages therein against the 
defendant to the^ amount of 40/." The award was held 
bad because it contained no finding upon the issues. 
Admitting that the plea of non assumpsit raises a dis- 
tinct issue upon each count of the declaration, still the 
certificate is sufficient, for it disposes of the entire issue 
raised upon that plea. The arbitrator finds upon the 
first issue that except as to 2dL lis. Ic21, the defendant 

(a) 14 Law, J. (Ezc.) N. S. 160; 13 M. h W. 671, S. C. 

(fr) 9 Jar. 92. 

(c) 14 Uw, J., (Q. B.) N. & 122. 
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Bail Court, did prooiise in manner and farm tu alleged in the decla- 

*^^* ratiany and be manifestly meant that something more 

Adam ^y^^^ ^y^^ excepted sum was due to the plaintiff upon the 

^°*' whole declaration. 

Lush, contra. The certificate in this case> in effect, 
goes no further than the award in KiJbum v. KiJbum (a). 
In that case the Chief Baron delivering the judgment of 
the Court said, ^^ The award is, in substance, that the 
defendant ought to pay a certain amount, and that judg- 
ment shall be entered for the plaintiff for that amount. 
Now it is clear that this determines both the issues of 
payment and set off. • • . The difficulty is as to the plea 
of mm assumpsit ; for here the declaration consists of 
several counts, and the plea of non-assumpsit, therefore, 
really is a denial of the liability of the defendant on each 
of these counts. Now the award does no more than 
this : it determines that on some one or more of the 
counts in the declaration the defendant is liable, but 
it does not necessarily, or even reasonably, determine 
that he is liable on all or on any particular counts, so as to 
be equivalent to an express determination of the whole or 
any definite part of the issue of non assumpsit in the plain- 
tiff's favour." Every word of that judgment is applicable 
to the present case. The arbitrator should have found the 
issue under non-assumpsit distributively upon the several 
counts, and have stated how much the plaintiff was 
entitled to recover upon each of them respectively. 

Coleridge, J. I think that Mr. Mellor has sue- 

(a) 13 M. & W. 671. 



Adam 

V. 

Ro£. 
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ceeded in pointing out a material distinction between ^m^ Cowt, 
this case and that of KiUmm ▼. KiUmm (a), and I am ^^^' 
not disposed to carry any further the very strict rule by 
which that case was governed. In Kilbum v. KiJburn{a) 
there was no distinct finding upon any of the issues, but 
merely a general finding that the defendant was indebted 
to the plaintiff'in a certain sum. Here there are four 
issues upon pleas of non-assumpsit except as to part, 
tender as to that part, and set off and payment except as 
to the same part ; and the arbitrator has distinctly found 
as the first, third, and last issues, for the plaintiff, and as 
to the second for the defendant He has also reduced 
the amount of the verdict We must look at the language 
of the certificate liberally, and endeavour to ascertain 
what the arbitrator intended. Now no one can doubt 
that he meant to find for the plaintiff upon all that is 
comprised under the first issue. But it is contended that 
the first issue is distributive, and that the sum awarded 
may be recoverable upon one or two only of the counts 
in the declaration. Granted ; and if it could be seen that 
the arbitrator did not intend to find for the plaintiff upon 
all the counts, there might be something in the argu- 
ment; but here it is otherwise. It is also suggested 
that we cannot tell how much is due to the plaintiff upon 
each count, but it must be remembered that the only 
question is whether the finding is sufficiently certain to 
enable the Master to make a proper taxation of costs, 
which he can as easily do whether the sum due upon 
each count be large or small. 

Rule discharged. 

(a) 13M.& W.67t. 
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j9atf Comrt. 

1846. 



M«7 4. Doe on the demise of Newstbad against Roe. 



Ifantgree- A RULE had been obtained, calling upon the tenant 

nancy from to shew cause why, upon being admitted defendant, 

^been^- besides entering into tbe common rule and giving the 

fount iMT be co^D^o^^ Undertaking, he should not undertake, in case a 

™^***dBrS[? ''^crdict should pass for the plaintiff, to give him judgment; 

and enter into ^uj ^hv he should not enter into a recognizance, by 

a reoognuance " « * 

under the atat himself and two sureties, for the costs and damages which 

iGea 4,0.87, 

a. 1, although, should be recovered by the plaintiff; and why, in default 

day upon thereof, judgment should not be entered for the plaintiff 

^i^^^t pursuant to the statute 1 Geo, 4, c. 87, s. 1. 

^herTirt^ The affidavit upon which the rule was obtained stated, 

^ ^ ^ that the tenant held under a written agreement as tenant 

« gupplemen- ^ 

tal" one) was from year to year, but it was alleged by the affidavit in 

entered into, , 

by which the answer, that upon the day on which such agreement was 

landlord en* 

ffaffed that the executed the parties entered into a " supplemental** agree- 

oontinue until ment, by which the lessor of the plaintiff engaged that 

S^ace^S^"^ the tenant should hold so long as the lessor of the 

^^^' plaintiff continued vicar of Chadkirk, provided that he 

paid his rent and observed the stipulations specified in 

both agreements. 



Atkinson now shewed cause, and submitted that the 
^^supplemental" agreement mentioned in the tenant's 
affidavit was part and parcel of the first agreement, and 
that, therefore, the tenancy was determinable upon an 
uncertain contingency, and was not to continue ^' for any 
term or number of years certain, or from year to year,** 
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so as to bring the case within the operation of the act. Baa Ctmrt 
Doe dm. PenAerton v. Roe (a), ^^^' 

Doe dem. 

NSWSTSAO 

Untkank, in support of the rule, was not called upon. «. 



Ros. 



WioHTMANy J. The second agreement did not vary 
the effect of the first, though a breach of it may furnish 
a ground of action. 

Rule absolute. 

(«) 7 B. & C. ^ 



LouTREUiL against Phillippb. ^^^^^ 

JJOGOINS shewed cause against a rule nisi calling An affidavit of 
upon the plaintiff to give security for costs. The S w^^n^l 
defendant's aflSdavit, upon which the rule was obtained, [jj® ^ ^^^SP*^ 
commenced, " Tahn Jacques Phillippe^ of the Strand f^^ security 

^ -^^ for coflts is guf- 

Theaire^ physician," and stated, that on, &c., he was ficient^ifitcan 

, . , n . n , ^ collected 

served with a copy of a writ of summons, purporting to from the con- 
be issued out of this honorable Court, at the suit of the deponent is the 
above named plaintiff, &c. It was submitted, that the the°^,|^^^. 
affidavit ought to have stated the deponent to be "the 1^?'^^^*«., 

® «^ not so describ- 

defendant in the cause;" Johnson v. Smalhcood (a), ed in terms. 

France v. Wright (b). [Coleridge, J. The defendant 

says he was served with a copy of a writ of summons.] 

Still it was consistent with the affidavit that he may 

have been served with a writ of summons ** purporting" 

to be, but, in reality, not at all connected with this action. 

(«) 2 DowL 5aS. (b) 3 DowL 325. 
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BaU Ctmrt. BaU, contra, was not called on, 
1846. 



LOUTRRXTIL 

V. 

Philufpb. 



CoLERiDOE, J. There is nothing in the objection, for 
it sufficiently appears from the affidavit that the deponent 
is the defendant in the cause. 

Rule absolute. 



May 7. In the matter of Ford, Gentleman, One, &c. 

The Conrt wttl ¥N Hilary Term last, a rule was obtained calling upon 

im raplication Mr. George Samuel Ford, an attorney of this Court, 

■nouulwto^ to shew cause why he should not deliver to Mr. John 

^"^Lf^^ ifttn/er, or to his attorney, a signed bill of his fees, 

tttorney|8 bill, charges, and disbursements against the said John Hunter, 

or to refer to " 

taxation a bin included in an account current and warrant of attor- 

of costs already 

delirerecL ney dated the 20th of October, 1840; or why the bill 
already delivered should not be signed by him, and, 
when so signed, referred to one of the Masters of this 
Court to be taxed. 

It appeared by the affidavits in answer to the appli- 
cation, that default having been made in payment of the 
sum for which the warrant of attorney was given, exe- 
cution issued against Hunter upon the judgment en- 
tered up in pursuance of the warrant, on the 14^h of 
July, 1845 ; and that proceedings to outlawry having been 
taken thereon, he was duly outlawed, at the suit of Ford, 
on the ISth of November following. 

The Attorney General, (with whom was Petersdarff,) 
now objected, that as Hunter was an outlaw he was not 
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in a condition to make this application. The application 
is for Huntet^s benefiti and not merely to set aside irre- 
gular proceedings^ and that being so, it is clear that he 
has no locus standi in Court : Walker v. TheUusan (a), 
Davis V. Trevanion (6). 



Bail Court. 

1846. 

Id the Matter 

of 

Fo&D. 



Watson, contra, submitted, that this was one of the 
cases in which an outlaw should be allowed to appear. 
Datis V. Trevanion (b) is rather favourable than otherwise 
to the present application, for there the Court entertained 
the prayer of an outlaw to set aside a warrant of attorney. 

WioHTMAN, J, The warrant of attorney was there 
set aside for an irregularity in the attestation. It seems 
to me that the present case is precisely within the prin- 
ciple of that case and Walker v. Thelltuon(a)f and the 
distinction established by them is against this application. 
The outlaw is here seeking for a benefit, and not merely 
to set aside irregular proceedings. The rule, therefore, 
must be discharged, but as the objection, is a preliminary 
one, without costs. 

Rule discharged, without costs. 



(a) 1 DowL N. a 277. 



(h) 2 Dowl. & L. 743. 
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Baa Court, 
1846.' 



M*yg> KiMBERLEY ugomst Hickman. 

M bte**"bJdS I^ **^'' ^^® * Judge's order had been made, directing 
ume makes ^n issue under the Interpleader Act, in which one 

default u pro- '^ 

oeeding to Richard Maddock, the claimant, was to be plaintiff, and 

trial, and ap- i i t • 

plication be the execution creditor the defendant ; and the claimant 

£im to pay tte having neglected to proceed to trial at the last assizes, a 

day, and to ^^ ^^ obtained on a former day in this Term, calling 

^aT^^ upon him to shew cause why the sum paid into Court 

«*? ^ ,. should not be paid to the execution creditor ; or why 

such applica- ^ ' ^ 

tiooarecosuin he should not proceed to try the issue at the next 

the canse, in ^ 

like manner as assizes, and why he should not pay the costs occasioned 

upon applica- 

tiontforjudg- by his default at the last assizes, and of this application: 
of a nonsuit, notice of this rule to be given to the sheriff. 

Petersdorff, for the claimant, shewed cause, submitting 
that though the claimant should be ruled to go to trial at 
the next assizes, and to pay the costs of the day, yet that 
the costs of this application ought to stand on the same 
footing as the costs of an application for judgment as in 
case of a nonsuit, respecting which nothing is mentioned 
in the rule, and they are dealt with as costs in the 



BoviU for the execution creditor, and Atherton for the 
sheri£^ submitted that the payment of the costs of the 
application should form part of the rule. 

WioHTMAN, J. I would rather assimilate the practice 
in these cases to that which prevails upon applications 
for judgment as in case of a nonsuit. All costs, therefore^ 
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other than the costs of the day, will be reserved for the 
event of the trial. 

The rule was ultimately drawn up as follows : 

Ordered, that Robert Maddock (the claimant) do 
try the issue at the next assizes to be holden, 
&c., and it is referred to one of the Masters 
to tax the costs (if any) occasioned by the 
said R, M.^8 default at the last assizes ; which 
costs, when taxed, shall be paid by the said 
R. M. to the plaintifi^ or his attorney, within 
ten days after such taxation: and that the 
question of the costs of all parties on the 
motion be reserved. 



»1 



Baa Court, 
1846. 

Ktmbkrley 
Hickman. 



Saunders against Jones. 



Mays. 



A RULE had been obtained, in this Term, calling An affidavit for 
a rale to set 

on the plaintiff to shew cause why the execution of aside the ex- 
the writ of inquiry in this case should not be set aside, writ of inquiry 
with costs. The venue was laid in Middlesex, and thatthfde-'^ 
notice of executing the writ of inquiry was originally entitled toa 
served on the 6th for the 23rd of Jpril, but, on the notice of conti- 

^ ' ' nuance appu- 

20th, notice of continuance for the 30th of the same <»Metoa 

country cause, 

month was served upon a town agent. The defendant's described the 

defendant as 

affidavit in support of the rule was as follows : — <* of BagnaU, 

in the counts 
ofMonmottth,** 
bat it contained no positive averment that the defendant resided at that place. It appeared, 
however, that the defendant had been served with a fourteen days* notice of inqury. 

Held, that in the absence of anything to the contrary, it sufficiently appeared that the 
defeodaot reoded at Ra$naiU, so as to entitle him to six days' notice of oontmuince. 



VOL. I. 



H 
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Bail Court. " Merrtck Jones, of the parish of Ragland, in the 
__1_^L« county of Monmouth, maltster, the above named defend- 

Saunders ant, maketh oath, &c., that he received the notice here- 
Jones. unto annexed, [the fourteen days' notice of inquiry,] on 
or about the 6th day of Jpril last past, and that he hath 
not since received any notice of continuance of the said 
inquiry, or any other notice of the holding of the said 
inquiry in this cause, except the said notice hereunto 
annexed. And this deponent further saith, that Ragland 
is distant from Middlesex 136 miles, and upwards." 

The rule was obtained upon the ground, that as the 
defendant resided more than forty miles from London, he 
was entitled to six days' notice of continuance. The 
plaintiff produced no affidavit shewing where the defend- 
ant was served with the fourteen days' notice of inquiry. 

Keating now shewed cause. There is nothing in the 
defendant's affidavit to shew that this is to be treated as 
a country cause. It merely states, that the defendant is 
of '^ Ragland,** &c., at the time of swearing the affidavit, 
and it is quite consistent with anything which tippears 
in it that the defendant was served elsewhere, or that he 
has removed to Ragland since the service, or that he may 
be carrying on business there, though actually residing 
at another place within forty miles of London. [fVight- 
man, J. You have produced no affidavit, and the question 
is, whether the defendant has not said enough to call 
upon you to say where he was served.] 

Gray, contra. The affidavit sufficiently shews that 
the defendant was residing at Ragland when he was 
served, and perjury might be assigned upon the descrip- 
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tion. [Wightman, J. The place of residence is a matter ^aU Court, 
peculiarly within your own knowledge.] But all doubt ^^^' 

upon the point is remored by the fact of the plaintiff ^^^^;^™ 
having given fourteen days' notice of inquiry, and, there- •^®*'^*- 
fore, treated this as a country cause. 

WioHTMAN, J. That circumstance does, I think, shew 
that this is to be treated as a country cause, and, conse- 
quently, that the defendant was entitled to six days' notice 
of continuance. If the notice of trial had been a short 
notice, applicable to a town cause only, I should have 
said that the affidavit was not sufficiently precise, as the 
defendant's place of residence is a matter peculiarly 
within his own knowledge. Inasmuch, however, as the 
plaintiff has treated the defendant as entitled to the 
notice of trial applicable to a country cause, the rule 
ought to be made absolute. * 

Rule absolute. 



Lane against Newman. j|^ 3 



J^VSH on the 2nd of May obtained a rule, calling If a summons 

upon the plaintiff to shew cause why the service of proceedinM 
the writ of summons, the affidavit of such service, and i^VSmS^^ 
the appearance entered by the plaintiff for the defendant, chw^rf 
and all subsequent proceedings, should not be set aside °P^° ^K 

^ '^ ° ground that 

for irregularity, with costs. pe application 

, , is too late, the 

The affidavit in support of the rule stated that this was Court will not 

1 -nil. • 1 interfere. 

a country cause ; that notice of declaration was served 
on the 2nd day of March^ and that on the 9th of the 
same month an application similar to the present was 

h2 



[ 
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Bail Court, made, by summons, to Cresswellf J., at Chambers ; but 

!___ his Lordship thinking that the application was too late 

Lane refused to hear it upon the merits, and indorsed the 
Newman, summons " Dismissed." It was submitted that the appli- 
cation was in time, Newnham v. Hanny (a), Cumming v. 
Elwin (6), and that the Court would therefore interfere. 

Corrie now shewed cause, contending that a Judge 
at Chambers having decided that the application was too 
late, the Court would not review his decision. Tadman 
V. Wood{c). 

Lush. Tadman v. Wood(c) is distinguishable. There 
the Judge decided that the application was in time, and 
made an order ; whereas in the present case, he refused 
to entertain it. 

WiGHTMAN, J. We consider that making no order 
is the same thing as making an order to that effect. The 
case cited is an express authority that when applications 
of this kind are made to a Judge at Chambers, any 
question as to whether they are made in time or not, 
is entirely subject to his discretion. That case, therefore, 
is directly in point 

Rule discharged, with costs. 

(a) 5 Dowl. 259. (e) 4 A. & E. lOll. 

(fr)6Soott,149. 
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Bail Court, 
1846. 



Vernon against Pouncbtt. May 8. 



IfM^ORDSWORTH, on the Snd of May, applied for a PreriouBW to 

A • •pplyiDff for 

distringas for the purpose of proceeding to out- a distringas to 

lawry ; and the application was granted upon a general ^,^^ a copy 

statement that the defendant was abroad for the purpose jj^^o^* ^^ 

of avoiding his creditors. In consequence, however, of IJJJ^h^jJ^o/^ 

its not appearing; upon the affidavits that the writ of P^«» *? ^y^!^^ 

* * c . *^ It can be left 

summons had been lefl with one of the persons, or at one with a reason- 

1 . 1 /» 1 • rt» *^^® prospect 

of the places, mentioned m such amdavits, the officers of its reach- 

- , ing the de- 

refiised to draw up the rule. fendant, and if 

The affidavits stated that an attempt had been made ]eft,^hrcir. ^ 
to find the defendant at his last known place of residence, ^™t b^ex- 
6, Egremordrplace, BrightoUy but that the house was jJj^°^/°^^® 
shut up, unoccupied, and to let, and that reference was , Wherever 

* * thereisaper- 

made by a bill in the window to a house agent; that son in this 

country an- 

application was made to such agent, who stated that the swenngtothe 
defendant had kept possession of the house until the trust'eeor ^ 
last few days, but that he was now in Paris; that eigh- P5°,S?he 
teen months' arrears of rent were due from him, and that ^®p®°^J^J;/ 
he (the agent) believed that the defendant was out of the writ of sum- 

V ^» ' mons should 

way to avoid his creditors. It also appeared that appli- be left with 

^ . ^ him, if no 

cation had been made to the defendants trustee and better senrice 

_ _ , - • 1- -f L canbeeffected. 

professional adviser, who was an attorney m London^ but 
that he had received no instructions to accept process or 
appear to the action. 

In consequence of the difficulty which had arisen, 
Wordiworth submitted the following question and obser^ 
vations to the Masters of the Exchequer : — 

" Is it necessary by the practice to leave a copy of the 



96 EASTER TERM, 

BaU Court, writ ? I Cannot find any authority for such course being 
observed ; and in many instances where a man has quitted 
Vehnon his house, shut it up, and gone abroad^ the leaving of a 
PouNCETT. copy is impossible.** 

The answer was as follows : — 

" The attention of the officers does not seem to have 
been directed to this question ; but we think that if there 
is a house, or place, where a copy of the writ could be 
left with any reasonable prospect of its reaching the 
defendant, that ought to be done ; and if the house be 
shut up, or there be any other good reason for not leaving 
a copy of the writ, explanation of that [circumstance] 
should appear on the affidavit. 

E. B." [Edward Bennett^ Master.] 



it 



The learned counsel now (May 8) again applied to the 
Court, submitting that in the present instance it did not 
appear that there was any house, or place, in Sussex 
where a copy of the writ could be left with any prospect 
of its reaching the defendant; and that it could not be 
necessary to leave it with the attorney, as he did not 
reside in the county into which the writ was issued. 

WiGHTMAN, J. The last day of Term is not a con- 
venient one for discussing a question which is to settle 
the practice. The master (a), however, reports to me 
that a copy of the writ of summons should, if possible, 
be left ; and that if such a person as an attorney or 
trustee of the defendant is to be found it should be left 
with him. Under particular circumstances such service 

(a) Master Bunce. 
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may be dispensed with, but none such appear in the ^"'^ Court. 

1846. 
present case. 



Rule refused. ^"i*""' 

POUKCETT. 



Bbdwell, a Pauper, against Coulstring. April 25. 



^^HIS was a rule calling upon the plaintiff to shew H a pauper has 

-■- been |^lty of 

cause why he should not be dispaupered, and why he repeated de- 

faults in not 

should not pay the costs of the day, occasioned by his proceeding to 
withdrawing the record on the 5th of February last. be dispau^rod 

The affidavit in support of the rule stated, that the ^J ^^"it^ 
action was commenced in May. 1844; that issue was ^^^^^ 

^' ' by the same 

joined on the 22nd o{ April, 1845, and (the venue being ^^' 
in Middlesex) that notice of trial was given for the sittings 
after Trinity Term, but was subsequently countermanded. 
That on the 7th of January, 1846, the plaintiff obtained 
an order to sue in formd pauperis, and then gave notice 
of trial for the first sitting in last Hilary Term, when the 
cause was made a remanet to the sittings after that Term, 
and was afterwards inserted in the list of causes to be taken 
on the 5th of February; on which day (although the 
defendant was ready with his witnesses) the plaintiff with- 
drew the record. The affidavit further stated, that on 
the Sist of March the plaintiff gave a fresh notice of 
trial for the second sittings in Easier Term ; but this rule 
was obtained on the 1 7th of April, before those sittings 
arrived. 
The plaintiff in person shewed cause upon an affidavit 
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BaU QmH, stating that he withdrew the record on the 5th of 

1846 IX* 

February, by the advice of counsel, as he was not suffi- 

EDWELL QjQj^iiy prepared to prove the defendant's handwriting ; 
CouLSTBiNG. ^^j ^Yi^^ jjy ^jjg Yilie advice he again withdrew the record 
on the day appointed for trial, at the second sittings in 
Easter Term, in order to add another count to the 
declaration. His affidavit also deposed to merits, and 
that he was not worth five pounds. 

T. W, Saunders, in support of the rule, submitted that 
the plaintiff's conduct was most vexatious, for by his 
own shewing it appeared that he had been guilty of a 
third default since the rule was obtained. He had, 
therefore, rendered himself liable to be dispaupered. 
Doe dem. Leppingwell v. Trussell{a), Facer v. French (6), 
Pratt V. Delarue (c), and there could be no reason 
why, at the same time, he should not be called 
upon to pay the costs of the day, as prayed for by the 
rule. 

WiGi^TMAN, J. The plaintiff's conduct has been most 
vexatious; the action was commenced so far back as 
May, 1844, there have been no less than three de- 
faults, and there may be a succession of fresh defaults. 
The defendant is clearly entitled to the first part of the 
rule ; but, at first, I entertained some doubt whether the 
plaintiff ought to be dispaupered and called upon to pay 
the costs of the day by the same rule. I think, however, 
that the application is reasonable ; and as the Master {d) 
informs me that he* sees no good reason against the rule 

(a) 6 East, 505. («) 10 M. & W. 612, per Lord Abinger, C. B. 

(h) 5 0owl. 554. ((f) Sir Archer Deninaii Croft 
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in its present shape, it may be made absolute in the Sail Cowt. 
temiB in which it has been moved. io¥:>- 

Rule absolute (a). 

(a) By rale 1 m. 2 Wm. 4, s. 110, it is ordered that '* Where a 
pauper omits to proceed to trial pursoant to notice, or an undertaking, he 
may be called npon by a rale to shew cause why he should not pay costs, 
ifaiNigb he has not been dispaupered." 



BjBDWELL 

V, 

CouLflTiinro. 



TiTTERTON against ShEPPARD. May 4. 

(In the Matter of Robert Swan, Gentleman, One> &c.) 
TOTCE, on a former day, obtained a rule calling upon ^^ attorney 

*^ may, upon mo- 

Mr. Robert Swan, an attorney of this Court, to shew tion, be ordered 

itiii ^ w ^ P^y money 

cause why he should not pay to Mr. Alfred Frederick pursuant to his 

Chamberlayne the sum of 7/., pursuant to his under- ^d^topay^he 

taking, and why he should not pay the costs of this appUcatioiT, 

application. ^"""^l ^'^ 

rr years have 

The application was made on behalf of Mr. Chamber- ^}^^^ "nee 

* the money be- 

iaynef who, with Mr. George Meaden, since deceased, came due. 
had, in the early part of 1843, been the attorneys for 
Titterton in a feigned issue in which he was plaintiff 
and Sheppard defendant. Swan was the defendant's 
attorney ; and a Judge's order having been made in the 
cause, that a summons obtained by the defendant should 
" be dismissed, with costs to be taxed and paid to the 
plaintiff," such costs were taxed at 7L : and thereupori, 
on the 3rd of Afay, 1843, Swan gave to the plaintiff's 
attorneys the following undertaking, with the said order 
annexed : — 
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Baa Court. *' TUterton v. Sheppard. 

*^^' "In consideration of your not making the annexed 

TimRTON order a rule of Court, I undertake to pay the amount of 
Shefpard. the taxed costs on the ^th of July next, as allowed on 
the said order. 

" Robert Swan, 

''SfdMay, 1843. 
^* To Messrs. Chamberlayne and Meaden.^ 

Accordingly the order was not made a rule of Court ; 
but although both Chamberlayne and Meaden had " fre- 
quently applied to Swan, by letter or otherwise, to pay 
the amount of the said taxed costs," and the last of such 
letters was written and sent on the ISth of December 
last, Swan neglected to pay. 

Swanks affidavit in answer alleged, that in consequence 
of the delay of the pluntiff's attorneys in pressing the 
deponent for payment, the deponent would, if he were 
made to pay, lose the whole of the money. 

Pigott now shewed cause. This application is too late, 
the undertaking being from three to four years old, and 
no reason being assigned for not coming to the Court at 
an earlier period. In Re Fairthome (a), the dates were 
not brought to the notice of the Court ; but in Garry v. 
Wilts (&), an application to compel an attorney to refund 
money was held to be too late afler a lapse of three 
Terms. [Wightman, J. This is not an application to 
compel the return of money, but simply that it shall be 
paid over.] He also cited In the Matter of — (c). 



(a) AiiUy p. 40. (c) 2 B. & Adol. 766. 

(6) 2 Dowl. 649. 
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Shefpabo. 



WiGHTMAN, J. It seems to me that to grant this ^^o^fi^ 

application will be far more favourable to the party 

. TiTTEBTON 

against whom it is made, than to leave the applicant to «. 
bring an action in which he would most likely be sue* 
cessfuL 



PigoU then submitted that, under the circumstances, 
the applicant was not entitled to the costs of this motion. 

Joyce^ contra, contended, that there was nothing in 
the case to take it out of the ordinary course. 

WiOHTMAN, J. I am disposed to think that Mr. Swan 
ought to pay costs. He should have paid the money 
when it was demanded, and it is his default which has 
obliged the applicant to seek the assistance of the Court. 
I believe, that when money is to be paid by one party to 
the other, and it has not been' paid after application made, 
the party in de&ult is usually ordered to pay costs, and 
I see nothing to exempt this case from the ordinary 
rale. 

Rule absolute, with costs. 
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Baa Qmrt. 
1846. . 



Hay 1. The Queen against The Justices of 

Worcestershire. 

(Lowe against Owens.) 

Tv ***** 10 "READON moved for a rule calling upon the Justices 

8. 3, requires of Worcestershire to shew cause why a writ of man- 
that IB case of 

appeal against damus should not issue> commanding them to enter con- 
bastardy, the tinuances and hear the appeal of James Lowe against an 
mtoare^^^ order in bastardy. 

Jji^rj'^o'f**''' '^^^ ^'^®' ^° question was made on the lOth of March 

coste " rfiall ingj^ whereupon a notice of appeal was immediately given 

or send a notice for the ^i>rf/ sessions to be holden at Worcester, and on 

in writing" of 

his haying done the 14th the appellant entered into the recognizance 

so to the 

mother of the required by the statutes 7 & 8 Vict c. 101> s. 4 {a\ and 

andpro^des & Vict c. 10, s. 3. On the 16th of the same month 

sending of Dotice that the recognizance had been entered into was 

^b**5ie*^'" delivered to a messenger with directions to serve it on 

post shall be the mother ; and on the 19th, 2Ist, 23rd, 38th, and 3Ist, 

taken to be 

sufficient." he called at her father's house, where she resided, in 
notice given at Order to serve it, but did not find her at home till the 
of swenteen ** last-mentioned day, when he succeeded in effecting per- 
had\ecn^cu- ®^"*^ service. When the appeal came on for hearing, it 
^Mfd^'**^ was objected, on the part of respondent, that the notice 
tempts to ^as not served " forthwith" after the recognizance was 

effect direct 

personal ser- entered into within the meaning of the statute 8 Vict. 

vice of the . . 

notice, was not c. 10, s. 3 (6), and the Justices being of that opmion 

a compliance ,. . i ^i i 

with the act. dismissed the appeal. 



(a) See this section, oniM^ P* ^B, note (6). 

(6) Wliich after reciting that power is given by the act, 7 & 8 Vkt. 
c. 101, **to the putative father to appeal against an order made upon bim 
by the justices in petty session assembled, giving notice of appeal as 
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It was now submitted that the statute would be satisfied ^**^ ^o'*^' 

1846 
bj a notice given within a reasonable time, and that in 



this case a satisfactory explanation was afforded of the Qubem 

delay which had taken place. In Regina v. The The Justices 
Justices of Worcester (a), Coleridge^ J., held that the Worcecteb- 
word ** forthwith" in a statute, requiring recognizances 
to be entered into forthwith^ should not be construed 
to mean ** immediately," but merely that the act required 
to be done, ought to be performed without any unrea- 
sonable delay. 

CoLEKiDGE, J. I think that the magistrates have done 
perfectly right The act of Parliament says, that the 
notice of the recognizance having been entered into shall 
be given or served " forthwith ;" and without being too 
critical upon the language of the act, I think that the 
notice should be given without any delay which the cir- 
cumstances do not render necessary. Here the delay is 
attempted to be excused on the ground that the woman 
could not be found so as to be personally served until 

therein spedfied, and also sufficient secority, by recognizance or otherwise, 
for the payment of costs to the satisfaction of some one justice of the 
peace ;** enacts, " that the condition of any such recognizance shall be for 
the ^jpearance of the said putatire father at such general quarter sesnons of 
the peace as is required by the said act, and his trial of the appeal thereat, 
and the payment of such costs as he shall be then and there ordered to pay ; 
and that, in respect of any order to be made after the passing of this act, 
the party entering into any such recognisance shall for^wUh give or send 
« notice in writing of his havmg so entered into such recognizance to the 
woman in whose &Tour the said order shall lunre been made, and, (unless he 
shall enter into the recognizance before one of the justices who shall have 
made the order) to one at least of such justices ; and in de&ult of his giring 
or sending such notice or notices as aforesaid, the iq»peal shaU not be 
allowed: provided that the sending of such notice or nodoes by the post 
shall be taken to be sufficient*' 

(a) 7 DowL 789. 
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The Queen 

The Justices 

of 

W0BCE8TEII- 

8HIBE. 



the 31st of March; but personal service was not neces- 

sary^ for the statute provides expressly that sending the 

notice by post shall be deemed sufficient Now, the 

recognizance was entered into on the 14th of March, 

and no reason is given for not sending the notice by 

post on that day^ and it merely appears that it was 

thought fit to send a special messenger, and that he, after 

going again and again to the woman's place of residence, 

succeeds in eflfecting personal service after the lapse of 

more than a fortnight. It is perfectly clear that such 

service was n6t a service ** forthwith** within the meaning 

of the statute. 

Rule refused. 



Mays. 



By deed of 
separation the 
husband agreed 
to pay an an- 
nuit? to a trus- 
tee for the use 
of the wife. 
The annuity 
being in arrear, 
and the trustee 
refusing, upon 
indemnity, to 
sue the hus- 
band, an action 
was com- 
menced in the 
trustee's name, 
bat without his 
authority, for 
the recovery 
thereof. Under 
these circum- 
stances the 
Court refused 
to stay pro- 
ceedings at the 
instance of the 
drfendant. 



Sarah Auster against Holland. 

npHIS was a rule calling upon the plaintiff and Messrs. 
Milton and Nealor, her attorneys, to shew cause why 
the writ of summons and all subsequent proceedings 
should not be set aside with costs to be paid by the 
attorneys. 

The rule was obtained upon an afiidavit of the de- 
fendant, stating that he had been informed by the 
plaintiff that the action was commenced without her 
authority, and that proceedings therein were coptinued 
against her express directions, the affidavit also nega- 
tived collusion between the plaintiff and defendant 

The affidavits in answer disclosed the following facts : 
Differences having arisen between the defendant and 
his wife, they agreed to separate, and a deed had been 
executed whereby the husband covenanted with the pre- 
sent plaintiff to pay her, in trust for his wife, the annual 
sum of 40^. by monthly payments. Five payments 



AuSTEft 

Holland. 
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being in arrear^ the plaintiff was requested by the ^«' <^!^>'»^ 

wife and her friends to. commence an action to recover * 

them, and was at the same time offered an indemnity 
against all consequences by the wife's father. The 
plaintiff^ however, declined to proceed, whereupon this 
action was commenced in her name* A corre8{>ondence 
had taken place upon the subject, and from the defend- 
ant's letters it appeared that he had tendered a sum 
which had not been accepted. 

Lush now shewed cause. The defendant has no right 
to a stay of proceecUngs. The plaintiff herself makes no 
application, and it is quite clear that if she did, pro- 
ceedings would only be stayed until security were given, 
as in Spicer v. Todd (a). Moreover, it appears that an 
indemnity has already been ofiered to the plaintiff. Even 
if the plaintiff had released the defendant, ' the Court 
would not permit the release to be pleaded (&). This is 
not the mere ordinary case of an action commenced 
without the plaintiff's authority, for here the plaintiff ^ 
is a trustee, and' unless an action can be brought 
in her name the cestui qvie trust is without remedy. 
In Chambers v. Donaldson {c\ where husband and 
wife were living apart under sentence of separation, an 
action was brought by the wife in the husband's name 
for breaking and entering the house of the wife, and 
taking her goods, and an application similar to the pre-' 
sent having been made by the defendant, upon an affidavit 
stating that the action had been commenced without the 
husband's authority, Lord EUenborough said, " It is 



(a) 2 C. & J. 165. (e) 9 East, 471. 

(6) See Phaiips v. Clagett, 11 M. & W. 84. 
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Baa Court, evident that this is an application by the defendants 

— colluding with the husband to protect their own wrong 

o. by defeating the action in the only form in which^ under 

the unfortunate circumstances of the case^ the wife can 
protect herself; and we will not lend our discretionary 
aid to the defendants to divert those legal forms, which 
are framed for the furtherance of justice, to the purpose 
of defeating it." Upon the principle so laid down it is 
submitted that this rule must be discharged. 

Gray was then called upon to support the rule. In 
this case there is nothing to lead to the supposition that 
there has been any collusion between the plaintiff and 
defendant. The case differs also from Chambers ▼• 
Donaldson (a), in this, — that if money were now brought 
into Court there would be no one competent to give a 
valid discharge; for payment to an attorney who sues 
without the plaintiff's authority, is no answer to an action 
afterwards brought by such authority : Mobson v. Eaton{b), 
^ and the defendant would be compelled to have recourse 
to a Court of Equity. Again, if the defendant should 
plead a tender and obtain a verdict, could he issue 
execution against the plaintiff on this record? It is 
submitted that under the circumstances he could not. 
Hubbart v. Phillips (c), is a direct authority in, favour 
of this application, for it was there held that where an 
attorney has commenced an action without the plaintiff's 
authority, either plaintiff or defendant may apply to stay 
the proceedings, and to make the attorney pay costs. 
The plaintiff in this case is not a mere nominal party ; 
for as trustee she is bound to exercise a discretion as to 

(a) 9 East, 471. (6) 1 T. B. 62. 

(c) 14 Law, J. (Ezch.) N. 8. 103 ; 13 M. & W. 702, a C. 
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the propriety of bringing an action^ and she may have ^*^*^ Ctwr*. 
very good reason for not consenting to do so at present. * 

AnSTEB 

«. 

Coleridge^ J. This is an application by the defendant Mollaku. 
to set aside the proceedings, upon the ground that the 
action has been commenced without the sanction of the 
plaintiff who is trustee for the defendant's wife under a 
deed of separation. It is suggested that there is coUu- 
sion between the plaintiff and defendant, and I think 
that the facts of the case shew that this is really so. 
The plaintiff must know that, except by using her 
name, the wife has no legal remedy, and the only 
explanation of which her conduct seems capable is, 
that she is either actuated by some hostile feeling 
towards the wife, or that she is desirous of favouring 
the defendant ; but that is not sufficient to discharge this 
role. It appears, however, that an indemnity has been 
ofiered to the plaintiff, and that she not only flefuses to 
accept it, but makes no application herself to the Court ; 
so it can hardly be surmised that the use of her name can 
be attended with any hardship to her, and I do not see 
that it is any hardship towards the defendant. If the 
plaintiff really objects to these proceedings she ought 
to apply to the Court, either for a stay of proceed- 
ings or for security for costs* Looking, therefore, to 
all the circumstances, I think that this rule should be 
discharged, and, because all the facts were not stated 
in the a£Bdavit8 upon which the rule was obtained, 
with costs. 

Rule discharged, with costs (a). 

(a) See Ardutrd v. Couktiii^, 6 M. & O. 75. 
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Bail Court' 

_.1?^'_ The Queen. 

May 2. . . 

against 

The Recorder of King's Lynn, Norfolk. 

The margin of A}j order of removal was made by two justices of the 

an order of Sm. 

removal con- borough of Kififf^s Lynn^ Norfolk^ in the following 

tained the 

words «« Bo- form : — 

jLyn»,inthe^' " Borough of King's "I Upon the complaint of the 
and'Sebodyof J^^^t i" '^^ county of >church Wardens and over- 

upon complaint parish of Saint Margaret 9 in the borough of Kirig's Lynn 
two justices, aforesaid, unto us whose hands and seals are hereunto 

&c. ** tn and , - n t n - 

for the said set, two of her Majesty's Justices of the Peace in and for 

the iilabit. the said borough, one whereof is of the quorum, that 

le*^'8ett?e-° Sarah Wray^ widow, and her six children, by her late 

Xar^abrnty husband R. W. (that is to say), [here the children were 

tothe'^^^sh^ named, loid their ages stated] now inhabit in the said 

Saint^ Af., in parish of Saint Margaret^ not having gained a legal 

proceeded settlement there, and that the said Sarah Wray and her 

thus :— •• We ^ 

the said justices said children are now actually chargeable to the said 

made thereof, parish of Saint Margaret : ^ffe^ the said Justices, upon 

the'eMimnL ^^^ proof made thereof, as well upon the examination of 

Acl'upono^h, *® s**<l '^®'"^* ^'^ray, of Sarah Harrison, and oi James 

'"d'rk'w'^ fl«66ari, upon oath, as otherwise, and likewise upon 

upon due con- jue consideration hb.d of the premises, do adjudge the same 

siderarion had * • a 

of the premises, 

do adjudge the same to be true. And we do likewise adjudge that the lawful settlement" 

of the paupers " is in the township of B.^" &c. The rest of the order (which was in the 

usual form ) stated nothing more respecting the place at which the order was made, or as to 

an ezamiuation into the settlement of the paupers in B. 

Held, 1. That the margin was incorporated with the order, and that, by reference thereto, 
it sufficiently appeared that the order was made by the justices in the borough of King*g 
LptMt and consequently within their jurisdiction. 

2. That though the adjudication was expressed to be made, ** upon oath, a$ otherwise" the 
Court would not intend that the justices adjudicated upon any evidence which was not upon 
oath, and that the words " as otherwise,** must be construed to mean other legal proof. 

3. That the order was sufficient without further statement of an examination into the 
paupers* settlement in B. 
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1846. 

The Queen 



to be true; and we do likewise adjudge that the lawful set- Bail Court. 
tlement of them the said Sarah Wray and her said chil- 
dren is in the township of Bowling y in the parish of Bradr v, 
fordf in the county of York* We do, therefore, require you of 
the said churchwardens and overseers of the poor of the ^°^®*" ^^^' 
said parish of Saint Margaret^ or some or one of you, to 
convey the said Sarah Wray and her said children from 
and out of your said parish of Saint Margaret to the said 
township of Bowling ^ and to deliver them to the church- 
wardens and overseers of the poor there, or to some or 
one of them, together with this our order, or a true copy 
thereof, at the same time shewing to them the original. 
And we do hereby require you, the said churchwardens 
and overseers of the poor of the said township of 
Bowling^ to receive and provide for them as inhabitants 
of your township. 

Given under our hands and seals this 18th day of 
August^ in the year of our Lord 1845. 



Robert Pitcher {L. S.) 

Mayor.- 

John Wayte {L.S.) 



To the churchwardens and ^ 
overseers of the parish of 
Saint Margaret, King^sLyntty 
to convey Sarah Wray, 
widow, and her six children. 

And to the churchwardens 
and overseers of the poor of 
the township o{ Bowling, to 
receive and provide for them 
as above. 

This order was appealed against at the borough 
sessions for King*8 Lynn, held in October last, when 
it was confirmed with costs; and in last Michael- 
mcu Term a rule was granted by Patteson, J., calling 
upon the Recorder of the borough to shew cause why a 

i3 
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Buii Court writ of certiorari should not issue directing him to remove 
"*"' into this Court the order of removal and the order of 

The Queen sessions confirming the same. The rule was obtained 

The Recorder upon the following grounds :— 

King's Lynn. 1. That it did not appear upon the face of the order of 
removal that the justices were acting within their juris'^ 
diction when they made the order* 

S. That from the insertion of the words ** upon oatb» 
as otherwise!* the justices might have adjudicated upon 
some evidence not taken on oath. 

3. That it did not appear that the adjudication of the 
place of settlement was made upon any evidence what- 
ever. 

Palmer now shewed cause. 1. As to the first objec- 
tion : — The borough for which the justices were appointed 
being inserted in the margin of the order, and it being 
stated in the body of it that the magistrates to whom 
complaint was made were justices ^* in and for** " the 
said borough/* it sufficiently appears that they were 
acting within their jurisdiction when the order was made ; 
Regina v. Ccuterton (a), where it was considered to have 
been long settled (&)> and again decided, that the place 
mentioned in the margin is to be considered as part of 
the order, if there be words within distinctly referring to 
it [Coleridge f J. In Regina v. Casterton (&), the 
question was whether it sufiSciently appeared that the 
magistrates making the order were justices of the county 
for which they professed to act, not whether they had 
acted within it] In Regina v. The Inhabitants of Stock- 

(a) 14LawJ.(M.C.)N. S. 6) 6Q.B. 608; 1 NewSeti.Ca. 449; 
& C. 

(5) Rex 9, Holbeck, 2 Bott, 692, pi. 864, 6th Ed. ; But. Sett. C. 198, 
S. C. was cited in the judgment. 
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tonmponrTeeM (a), that question was raised. There the ^a>^ Court. 
order was held bad for want of an averment that the ^^"^^ 
magistrates were justices in as well as •' for" the county ; Q«^bkn 

but the observations of the Judges are directly in point. '^^ Recorder 
Lord Denrnan^ C. J., said^ " In all the precedents the ^wa's Lynn. 
words * in the county' are used. . • . • . It is but reason- 
able to suppose^ that the practice of using the words in 
question has been introduced into the forms for the pur- 
pose of shewing that the justices are acting within their 
jurisdiction." And, per Patteson, J., " If the word ' in' 
had been used, the question would have been, whether 
that would have been sufficient; and it seems to me, that 
the word ' in' would imply, not only that the justices had 
jurisdiction, but that they had also exercised it in the 
county." Now, as the word " in" is inserted in the pre- 
sent order, that case is a decisive authority against the 
first objection. 

2, As to the second objection ; the order states that the 
justices, *' upon due proof" ** as well upon the exami- 
nation of" S. W.f &c., ** upon oath, as otherwise, and 
likewise upon due consideration had of the premises, 
do adjudge," &c. Now, it is said by Nolan (6), that 
^ the statute directs that it \u e*, the examination] shall 
be upon oath ; but if the order profess to be made upon 
due examination, without saying upon oath, it is suffi- 
cient, for in an order it shall be intended to be upon 

oath So if it profess to be made upon 

due examination of the premises upon oath, and other 
circumstances, it is sufficient," and Rex v. Bagtoorth (c) is 
referred to. The order, therefore, would have been per- 

(a) 14 Law J. (M. C.) N. S. 128. 
(&) Poor Laws, vol 2, p. 222, 4th Edit, 
(c) Caldecott, 179. 
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BaU Court, fectly good without any ayerment that the examination 

^Q^' was taken upon oath; and from the insertion of the words 

e ^<^£EN ff ^ otherwise,^ it will not be intended that some part 

e Itooorder ^f ^^ examinations were taken otherwise than upon oath. 

^iNo'B Lynn, ^Coleridge, J. In Rex v. Luji (a), an order in bastardy 

filiating the child of Mary Taylor, a married womaa* 

stated that the fact of non-access of the husband had been 

proved upop the oath of the said Mary Taylor ** as 

otherwise ;^ and it was argued, that although the tajct of 

non-access might, consistently with the language of the 

order, have been proved by evidence other than that of 

the wife, yet it did not necessarily appear that such other 

evidence was taken upon oath ; but Lord EllerAorough, 

in delivering judgment, said, " It is true that it is not 

said 'as otherwise upon oath;^ but as no evidence can 

properly be given otherwise than upon oath, it is not 

going further, in making an intendment to support this 

order, than has been done in othe^ cases, to say that such 

other evidence must also be taken to have been given 

upon oath We may, therefore, read the 

adjudicatory part of the order as made upon examina- 
tion, &c., of the premises vpon oath, as well of the said 
Mary Taylor as otherwise." That was a case of great 
importance, and the decision of the question now raised 
was necessary to the judgment of the Court.} That au- 
thority is decisive, and is perfectly consistent with the well- 
understood principle, that the Court will never go out of 
the way to upset an order of justices : Rex v. The Aire 
and Colder Navigation (6), Rex v. Farringdon (c). He 
also referred to Rex v. Daman (d), Rex v. Kempson (e^ 
Rex V. Glossop (/)• 

(a) 8 Eart, 193. (d) 1 Chitt 147. 

(6) 2 T. B. 660, 666. («) Cowp. 241. 

Ic) t T. R. 466, 471. (/) 4 B. & Aid. 616. 
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SL The third objection can only be sustained by read- ^^^ Co^- 
ing the adjudication as to the place of settlement, apart ' 



- 1 1 . 1 1 i» <• ■ The Queen 

nrom^ and as unconnected with, the former part of the «. 

order. But this will not be sanctioned by the Court. ^ ^f^^ 
The previous part of the order states the three facts ^^^*^ ^^^'*- 
necessary to an adjudication of the place of settlement, 
namely, (1) inhabitancy, (2) want of settlement, and (3) 
chargeability in and to the parish of Saint Margaret ; and 
such adjudication is made in the usual form, which never 
expressly recites any examination. It must be intended 
(nothing appearing to the contrary) that all the proceed- 
ings were had and taken at one and the same time, Rex 

V. CrUp{a) ; and that both adjudications were made upon 

* 

due consideration of the ** premises,'* which would neces- 
sarily involve an inquiry as to what was the place of 
lawful settlement 

Dundas and Metcalfe, contra. Upon all three objec 
tions the appellant is entitled to judgment 1. Regina 
V. Casterton {b) is not in point, for the reason already 
noticed by the Court. Here there is no question as 
to whether the magistrates who made the order 
appear to be justices of the borough of King^s Lynrt, 
but the objection is, that it is quite consistent with 
every thing upon the order, that the adjudication was 
made at a place which was not within their jurisdiction. 
Regina v. The Inhabitants of Stockton-upon Tees (c) is, 
as far as it goes, an authority in favour of the appellants. 
Pattesonf J., in the course of the argument in that case, 
said, ** It must be a very easy thing to get out of the 

(a) 7 East, 389. 

{b) 14 Uw J. (M. C.) N.^S. 5 ; 6 Q. B. 508 j 1 New Sess. Ca. 449, 
S. C. 
(e) 14 Uw J. (M. C.) N. S. 128. 
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BaU Cwrt. borough" " in less than a day;'* and in the course of 
^ l^^--_ his judgment he said, I can see nothing to raise 
e ^^EEN ^^^ inference that this complaint was made within the 
The ^^co er jurisdiction of the justices. There is nothing incon- 
KwG's Lynn, gigtgnt ^j^jj the supposition that the complaint was made 
out of their jurisdiction, that all the evidence was heard 
by them out of their jurisdiction, and then they may have 
gone within their jurisdiction and made the order." It is 
perfectly clear, therefore, that his lordship did not con- 
sider that all the proceedings were necessarily done 
uno flatiL [Palmer referred to Regina v. Sydserff {a)S\ 
That case is inapplicable, for there the objection was to 
a recognizance, and what was said by Patteson^ J., upon 
the present point was not necessary to decide the ques- 
tion then before him. Here, it is submitted that though 
all the proceedings may have taken place within the 
borough, the justices may have gone out of it to make 
their order. Moreover, the order does not contain words 
sufficient to incorporate the venue ; and, according to the 
form given by Mr. Archhold (6), the place at which the 
order was made ought to have been stated in the con- 
clusion. 

2^ As to the second objection, — Rex v. Luffe{c) is dis- 
tinguishable. There the only witness who was expressly 
stated to have been examined upon oath, ought not to 
have been examined, and the Court, therefore, acting 
upon the usual intendment in favour of orders of removal, 
might fairly construe the words ** as otherwise,** to mean 
that the justices acted upon evidence of a different kind, 
namely, upon legal evidence ; but here the witnesses who 



(a) 2 Dowl. & L. 564. 

(6) Justice of the Peace, vol. 3, pp. 562, 3, 5th Edition. 

Xc) 8 East, 193. 
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are stated to have been examined upon oatb are free Baa Cmat. 
from all objection, and consequently the words "upon 



oath 09 othertmse/* can only be construed as meaning, '^^ Queen 
that some evidence either of the same, or other witnesses, The Recorder 

of 

was taken otherwise than tipon oath. But whether |the Kjng^bLykn. 
cases be distinguishable or not, the very recent case 
of Regina v. The Justices of Buckinghamshire^ (a), was 
decided upon principles entirely at variance with Hex v. 
Luffe (b). There an order of affiliation^ under the stat 
7 & 8 Vict c. 101, stated, that " We, having in the pre- 
sence and hearing of the said T, E. [the putative father], 
heard the evidence of such woman [M. 5., the mother,] 
upon oath, and such other evidence as she hath produced^ 
and having also heard the said T. JS., by his attorney, and 
the evidence of the said M. iS'., the mother, &c., having 
been corroborated in some material particular by other 
testimony, to our satisfaction, — do hereby adjudge the 
said T.E. to be the putative father of the said bastard 
child," &c. Upon objection taken to this order, that it 
did not shew that aU the evidence was given upon oath, 
fFightman, J., said, *' The order certainly adopts the 
words of the statute, which does not use the word * oath', 
but speaks merely of evidence and testimony. It does, 
indeed, appear that the justices heard the evidence of the 
mother upon oath, but that is the only part of the evi- 
dence which is stated to have been so taken. It seems to 
me, that all the evidence which was given to the magis- 
trates, and upon which the order was made, ought to 
appear upon the face of the order to have been taken on 
oath, even though the statute does not expressly direct 

(a) 14 Law J. (M. C.) N. S. 45. (6) 8 East, 193. 
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such to be the case (a)." [ColeridgefJ* — Rex v. iMffeiJH)^ 
which has been held to be an authority ever since I 
have been in the Profession, was not cited in that case ; 
and it must be remembered, that Regina v. The Jus-- 
tices of Buckinghamshire (c) was immediately followed 
by an act of Parliament ({Q. It is difficult to convince 
me that my brother Wightman would have given that 
judgment if Rex v. Luffe (b) had been before him, for, of 
course, a single Judge sitting here could never think of 
overruling a decision of the full Court] In Rex v. Boff^ 
worth («), the words of the order were, " upon exami- 
nation of the premises upon oath, and other circumstances,^ 
not ** as otherwise," and consequently the present 
question did not, and indeed could not, arise. 

.3. The third objection raises a pure question of con- 
struction. The justices make two .adjudications, and it 
is submitted that the last of them, as to the place of 



(a) See Regina e. The Jottioei of Cheshire, 10 Jur. 311. 

(b) 8 East, 193. 

(e) 14 Law J. (Q. B.) N. S. 45. 

(d) 8 Vict, c 10, which after reciting that " diTors qiiestioDs hare 
been raised as to the Talidtty of certain orders in bastardy, made by justices 
under the act of the last session of Parliament,'* 7 & 8 Vict. c. 101, 
** which questions are wholly beside the merits of the cases ;'* and that ** it 
is desirable to remove such questions, and to prevent the recurrence of the 
same or similar qoeadons in future," it was therefore enacted, ''that where 
any proceedings have been had or taken before the passing of this act, or 
shall hereafter be had or taken in matters of bastardy under the provisions 
of the said recited act, and shall have been set forth according to the forms 
in the schedule hereunto annexed, or to the like tenor or eflfect, the same 
shall be taken respectively to have been and to be valid and suiBcient in 
law." Regina e. The Justices of Buckinghamshire was decided on the30th 
of January, 1845, and the statute received the Royal assent on the fol- 
lowing 8th of May. 

(e) Caldecott, 179. 
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settlement, may have been made upon no evidence what- BaU Court. 
ever. [Carrotc, amicus curiae, referred to Regina v, ^^^' 
Roiherham (a), where this objection was taken and over- '^^ wjrkn 
ruled.] But it does hot appear to have been much The Recorder 
insisted upon* King's Lynn. 

CoLBRiDGE, J. I think that this rule ought to be dis- 
charged. With regard to the second and third objections, 
this Court is quite concluded by the authorities which have 
been cited. An objection precisely the same as the 
third was taken in Regina v. Roiherham (a), and not- 
withstanding what has been suggested in the argument, 
I am satisfied that the objection was fiiUy discussed in 
that case. In answer to it the forms given by Archbold 
and Btim were referred to by two of the Judges during 
the argument, and Lord Denman, in the judgment, 
added, *' that we certainly should not be induced, upon 
slight grounds, to overturn a form of proceeding which 
we have reason to believe has been established by the 
usage of very near a century." 

As regards the second objection, I have intimated 
that I should abide by the authority of Rex v. Luffe (i), 
unless it could be distinguished from this case. Mr. 
Metcalfe has endeavoured to do so, but, I think, unsuc- 
cessfuUy, for the reasonable intendment that the evidence 
other than that which is expressed on the order in the 
present case was legal evidence, is at least as strong as 
in Rex v. Luffe (i). It is true that in Rex v. Luffe (f) 
the witness named was not a competent witness to prove 
the lion-access, but she was competent to speak to the 
fact of the adulterous intercourse, and Lord EUenbarough 

(a) 3 Q B. 776. (6) 8 East, 193. 
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Baacomrt. add that the Court would intend "that she was 
— amined only as to those facts which she was competent 

The QpBEN 

o. to prove, and that the rest of the case was proved by the 

of other evidence." It must also be remembered, that the 

YNK. jygjjggg jjj ^jjj^^ ^jg supposed that they had heard per- 
fectly good evidence. Really, therefore, I cannot see 
any distinction between the cases, and consequently the 
second objection cannot prevail. 

As to the remaining objection : it is said that a recent 
form expressly states where the order was made. The 
order in this case, however, both in the beginning and 
the end is according to the usual form, and if the full 
Court have seen reason to be satisfied with it as having 
been in use for a great length of time, a multo fortiori, 
would a single Judge sitting here be disinclined to sanc- 
tion any objection to it. But independently of this, it seems 
to me that the order does sufficiently shew that it was 
made within the jurisdiction of the justices. The words, 
** the borough of King^s Lynn,*' are in the margin, and 
it is stated, in the body of the order, that upon complaint 
to "us," " two of her Majesty's justices of the peace in 
and for the said borough," " we, the said justices, upon 
due proof," &c., " do adjudge the same to be true." Now, 
I take the meaning to be this : that upon complaint made 
to two justices of the borough, being at that time within 
the borough, they did then and there adjudge, &c. It is 
urged, however, that there was nothing to prevent the 
justices, afler they had received the complaint and heard 
the evidence within the borough, from going out of it to 
make their order, and that it is consistent with the lan- 
guage of the order that they did so. But why should 
we intend that they have done something which they 
ought not to have done? The fair and reasonable 
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inference to be drawn from the whole order is, that BaUCowt. 

where they heard the complaint and received the ex- _ 
aminationSj there they made the order also. 

Rule discharged, with costs. ^°^'^ 

Kino's Lynk. 



The Queen 

V. 

The Recorder 



Gurnet against Gurnet. April 27. 

^HIS was an action on a bill of exchange, and the On the day be- 
cause being at issue, notice of trial was given for the Friday, being 
&rst Middlesex sittings in this Term, the 16th otJpriL On notice of trial, 
Thursday, the 9th of Aprils the defendant obtained a gj, daysleforo 
rule for a special jury, but it was not served till the fol- ^l^^J"^ 
lowing Monday. The 10th was Good Friday, and, in ^j^°f ^""^ 
consequence of the Easter holidays, the Masters' offices jl>^ned a rule 

for a ipecial 

were closed till the 15th, (the first day of Term) on jury, bat the 
which day, at twelve at noon, a copy of an appointment closed during 
to nominate the jury on the 18th, together with another udays, an ap^ 
copy of the rule, was served on the plaintiff's attorney. ^^^1^^ a^ld 
Onthel6thof^pr.7. ^^^t^Xt 

Lush moved to discharge the rule upon the ground '?'« the sit- 

that the defendant had been guilty of laches, and that his rule and an ap- 
pointment for 
only object was delay, citing Phelps v. Keily (a). A a subsequent 

rule nisi having been granted, ed, the rule 

The defendant's attorney, in answer, made affidavit, sOTve? alone 

stating that on Saturday, the 11th of Jprily his clerk fo^.'^^J^' 

went to the Master's office for the purpose of obtaininff l>ol'd»y«^«<i^ 

* "^ ® not intervened 

an appointment to nominate the jury, but that he found }^ ^^ ^^ 

* • have been ob- 

tvned and 
served on the 
day after Good Friday. 
Hddy that there had been no such laches as to indnoe the Court tq diacharge the rule. 

(a) 4Soott,N. R376; 3 M. & 6. 883, 8. C. 
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BaiiCowt. j^ closed; that the rule was not served on the 9th 

1846 
— because an appointment to nominate the jury had not 

9. been obtained; and he "most positively'' denied that 

the rule had been obtained for delay. Upon this afBdaTit» 

TFiUes now shewed cause. The defendant is entitled 
to a special jury^ for having obtained his rule more than 
six days before the day for which notice of trial was 
given, he has complied with the requirements of the 
general rule of HiL 1 Vict. s. 2 (a). It will be con- 
tended, on the other side^ that the rule was served too 
late; but according to the practice, the rule for a 
spedal jury and the Master's appointment to nominate 
are served together (i)) and this could not have been 
done in the present case till the 15th of April; for, the 
Easter holidays having commenced on the day after 
that on which the rule was obtained, an appointment 
could not be obtained from the Master till the re-open- 
ing of the offices. The defendant has done all that it 
was possible for him to do under the circumstances, for, 
upon finding that an appointment could not be obtained 
during the holidays, the rule was served without one on the 
ISth, and as soon as an appointment could be obtained, 
a copy of the rule and appointment were served together. 
It is difficult to see how the plaintiff can have been in 

(a) By which it is order«l, ^< That no rule for a special jury shall be 
granted on behalf of any defendant, or plaintiff in replem, except on an 
affidayit, either stating that no notice of trial has been given, or if it has 
been giyen, then stating the day for which snch notice has been given ; 
and in the Utter case no snch rule is to be granted unless such application 
is made for it more than rix days h^brt that day : provided that a judge 
may pa summons order a rule for a special jury to be drawn up at any 
tune." 

(ft) See Chitt Archb. 347, 8th edit 
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any way prejudicedi for there was no chance of a special Baa Owrt. 
jary cause being taken in Term. '°^^ 



ZtiiA, in support of the rule, was then called upon. 
A mere strict compliance with the terms of the rule of 
Court is no answer to this application; the rule ought to 
have been obtained and served early enough to enable the 
plaintiff, in the ordinary course of business, to insure the 
attendance of a special jury on the day appointed for trial. 
Phelps ▼. Keily (a). The defendant might have obtained 
a rule on the 7th oi Aprils when notice of trial was given. 
[WiglUman^ J. He was not bound to do so.] But had 
he done so, there would have been ample time to obtain 
and serve an appointment to nominate before the holidays. 
At all events, the rule ought to have been served on the 
9tb, as soon as it was obtained, and not delayed till the 
13th. [Wightman^ J. But if it had been, you could not 
have struck a jury or issued a distringas whilst the offices 
were closed.] That argument cannot be advanced on 
behalf of the defendant, for the single question is, has he 
or has he not been guilty of laches? It is submitted 
that the object of the rule of Court would be entirely 
defeated if pardes are allowed to obtain the rule for 
a special jury at a time when, in the course of business, 
it is utterly impossible to take the necessary proceedings 
to go to trial pursuant to notice. The argument that the 
cause could not have been tried by a special jury in 
Term amounts to nothing, because special jury causes 
have sometimes been taken in Term. 

WiGHTMAN, J. I do not sce that the defendant has 

(«) 4 Scott, N. R. 376; 3 M. & O. 883, 8. C. 
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been guilty of any irregularity. The rule for a special 
jury was obtained more than six days before the day 
appointed for trials and if the Easter holidays had not 
intervened} he might have served it on the 11th of 
April. If the plaintiff had been served on the 9th, he 
could not have passed the jury process in time to pro- 
ceed according to his notice of trial ; and I must take 
notice that the whole doctrine of laches is founded upon 
this : — ^that the party complaining of it has been put in a 
worse situation than if there had been no laches. Thai 
does not appear to have been the case in the present 
instance^ and I am of opinion that this rule must be dis- 
charged, but without costs. 

Rule dischargedi without costs. 



Kay 7. 



In case of a 
reference by 
order of nisi 
priosofthe 
cause onfyt if 
the award be 
published in 
Term, applica- 
tion to set it 
aside most be 
made within 
foar days next 
after pablic»- 
tion, unless, 
within a rea- 
sonable time 
circumstances 
be shewn to in- 
duce the Court 
to allow it to 
be made at a 
later period. 



RiccARD against Kinqdon. 

^HIS cause (in which there were several issues) came 
on for trial at the last Spring assizes for the county 
of Devon, when a verdict was taken for the plaintiff, 
damages as in the declaration, subject, by order of nisi 
priusi to the award of arbitrators, who were to direct 
whether the verdict should stand, and, if to stand, whe- 
ther the damages should be reduced, or a verdict entered 
for the defendant The costs of the cause and reference 
to be in the discretion of the arbitrators. On the IStb 
of April an award was made in Devonshire, directing 
that the verdict should stand, but that the damages 
should be reduced, that the plaintiff should be at liberty 
to take out a sum of money paid into Court, and that the 
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defendant should pay the costs of the reference and 
award. On the 23rd of April, the defendant was served 
with a copy of the award. 

Greenwood now moved upon an affidavit of the de- 
fendant^ (in which he was described as " of Barn- 
stable, in the county of Devon,^) for a rule to set 
aside the awards upon the ground, amongst others, that 
there was no distinct finding upon each of the issues, and 
that it was consistent with the award that the defendant 
was entitled to a verdict upon most of them. The appli- 
cation (he said) is limited to setting aside the award, as 
a motion to set aside the verdict must have been made 
within four days after notice of the award. [Wightman, J« 
As the cause alone was referred you seem to be out of 
time altogether.] In Anderson v. Fuller (a), it was ad- 
mitted that a motion to set aside the award might be made 
at any time during the Term next after the publication of 
the award. [ Wightman, J. There the reference was of 
the cause and all matters in difference^ In AUenby v. 
Proudlock (6), Coleridge, J., in delivering judgment, 
said that " in all cases under the statute of 9 & 10 Wm 3, 
c. 15, the statute itself, by the second section, gives the 
rule, and the motion must be made before the last day of 
the next Term after the making and publication of the 
award." And his lordship, after holding that case to be 
whhin the statute, added, that in his opinion, '' if the 
whole question were res integra, it would be more con- 
venient to have but one period within which all awards 
might be questioned." It is submitted that there is no 
established rule of practice requiring this application to 
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(a) 4 M. & W. 470. 
VOL. I. 



(5) 4 Dowl. 54. 
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be made within four days ; indeed the present question 
is at this moment under discussion in the full Court (a). 
[Wightman^ 3 .y m ArchboHs Praciicetby Chitty{h\ it 
is stated, '' That where a verdict is taken at nisi prius, 
and the cause only is referred, and the arbitrator is put 
merely into the place of a jury* the motion should, inordi- 
nary cases, be made within the time limited for a motion 
in arrest of judgment, or for a new trial, viz., within the 
first four days of Term which occur next after the publi- 
cation of the award," And Jtawsthom v. Arnold (c) is 
citedj where Lord Tenterden said that the reference then in 
question " being by a rule of Court made in a cause is 
not within the statute {d) ; but, then, the party seeking to 
disturb the decision of the arbitrator should regularly 
have made his application within the period allowed for 
moving for a new trial, although the Court might not 

(a) In Pazton v. The Great North of England Railway Company, where 
the facta were Tery nmilar to those of the principal case. The tautt had 
been referred by order of nisi prios on the 13th of Angost 1842, the Com- 
pany receiTcd notice of the award in the middle of Michaelmas Term 1844, 
and on the first day of the following Hilary Term, they moved for and 
obtained a rale nisi to set it arido. The award raised questions for the 
opinion of the Court, by whose dociuon the entry of the verdict was to be 
ultimately governed ; and it appeared that no meeting of the company bad 
been held between the time of receiving the notice and the end of Michael-' 
mas Term. MarHn, Grangerf and Rewt upon shewing cause, ejected that 
the motion ought to have been made within four days after notice. The 
SolieUor General and Addison^ contra, insisted that there was no fixed rule 
upon the subject, and tiiat as there had been no meeting of the company 
during the term in which notice was given, they had had no opportcmity 
of considering the propriety of taking steps to set aside the award within 
the four days. At all events, they contended, that as questions were raised 
for the opinion of the Court, the award was in the nature of a qpedal case, 
and therefore, not within the rule, even supposing it to exist. The Court 
(Lord Denman, C. J., and Patteson, J.), however, held that this made 
no difference, that no excuse for delay was shewn, and, consequently, that 
the application was too late. 

(6) 7th Edition, p. 1252. (e) 6 B. & C. 629. 

(<f)9& 10 Wm. 3,c. 15. 
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insist rigidly upon a compliance with that rule, if any ^^^^^^ 
sufficient ground were stated for seeking indulgence." — 

o o BiCCABD 

Here you have allowed a fortnight to elapse, but shew _ 9. 
no excuse for the delay.] When, as in this case, the 
award is made at a distant part of the country, it would 
be frequently next to impossible to decide whether the 
award should be disputed, much less to prepare the neces- 
sary affidavits, within four days. And, if the supposed 
distinction between a reference of the cause only and a 
reference of other matters in diflerence is to prevail, it 
may happen that where two causes are referred, — the one 
under a submission of the cause, and the other under a 
submission of the cause and (as a mere matter of form) 
all matters in difference, (though in fact there be no 
matters in diflerence other than those in the cause), — 
and the award in each is made in Trinity Term, the 
application, in the former case, must be made within 
four days, whilst, in the latter, it need not be made for 
six months. At all events, the Court will grant time to 
obtain affidavits disclosing an excuse for the delay. 
[Wightman, J. No, you have chosen to wait till the very 
end of Term, without making any application whatever.] 

Cur, adv. vult. 

WioHTMAN, J. The books of practice shew that May 8th. 
when a cause only has been referred by order of nisi 
prius, and the award has been published in Term, an 
application to set aside the award must be made within 
four days after its publication, except under particular 
circumstances. It is the regular settled practice. No 
excuse whatever is shewn in this case, and consequently 
the application is too late. 

Rule refused. 
k2 
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^^'y '' Ex parte Ward. 

^mSg FRANCIS WARD was committed to the gaol of the 
« bankrupt for Castle of Tork. Under the following warrant : — 

not giving sa- 
tisfactory an- 

ihat"a fiShtd " In *^e Court of Bankruptcy for the Leeds 

^:^^ District/' &c. 

SSS^He " Whereas a fiat in bankruptcy, bearing date," &c. 

^^J^<1 " directed to Her Majesty's Court of Bankruptcy for 

Wn»«'J^o**me the Leeds district was duly awarded and issued against 

M. J. W. Esq., 

one of the com- Francis Ward, of/' &c ; " and the said F. W. has been 

the said Court duly adjudged bankrupt thereunder: And whereas the 

!12! b'j^i^ said F. W. did on," &c, " surrender himself to me Martin 

ISd fitt °a^* /oAn West, Esq., one of the commissioners of the said 

that the said Court authorised to act in the prosecution of the said 

commissioner '^ 

"in execution fiat, in Order to make a full disclosure of his estate and 

of the fiat and 

of the powers effects.** [An adjournment to, and surrender on, a subse- 
statutes. pit>- quent day were then stated.] ** And I, the said commis- 
amine/' &c.i sioner, in execution of the said fiat, and of the powers 
fetti^*oit*t^j ^^^ authorities given to me by the several statutes made 
atiOT^*""u" ^^^ ^^^ ^° (oTce concerning bankrupts, this day pro- 

ingof240 ceeded to examine the said F. W. touching divers mat- 
questions and ^ 

answers, con- ters relating to his trade, dealings, and estate; and the 

eluded thus :•» 

"Which said said F. W. having then and there, in open Court, before 

answers are , ,- ,. ,, j-jji. 

not, nor are any me the said Commissioner, duly made, signed, and sub- 

of them satis- 
factory,** &c 

Held, upon motion for a habeas corpus to discharge the bankrupt firom custody under the 
warrant, — 

1. That the warrant shewed sufficient jurisdiction in the committing commissioner, 
although it did not state that the fiat was idlotted to him, or that he acted m the absence of 
another commissioner to whom it might have been allotted, according to the general rules 
and orders in bankruptcy, made under the stat. 6 & 6 Vict. e. 122, s. 70 

2. That (it appearing to the Court upon the examination as set out, that the answers 
were upon the whole unsatisfactory, and that the bankrupt had been fully questioned by the 
commissioner) the warrant sniEcieiitly specified the cause of the committal. 
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scribed, the declaration required by law to be made," &c., ^oti Court. 
" by bankrupts in lieu of an oath, I did, then and there, ^^^*- 



cause the several questions hereinafter enumerated and Ex pane 
set forth to be put to him the said jF. W. before me the 
said commissioner ; to which questions, so put as afore- 
said the said F. W. refused to give any other than the 
several answers immediately following the several ques- 
tions respectively in manner and form following, that is 
to say: — [The whole of the examination was then set 
out. It consisted of 240 questions and answers, and 
amongst them were the following: — " How long have 
you carried on your business?" "Seven years.* — 
" What have been your average profits?" " About 64/. 
per annum." At the conclusion of the examination the 
warrant proceeded as follows : — " Which answers of the 
said jF. TF. are not, nor are any of them, satisfactory to 
me the said commissioner. These are therefore to will, 
require, and authorize you, immediately upon the receipt 
hereof, to take into your custody the body of the said 
F, W,, and him safely convey to Her Majesty's gaol of 
the Castle of York, and him there to deliver to the ^ 

governor or keeper of the said prison, who is hereb}' 
required by virtue of the said fiat and statutes aforesaid, 
to receive the said F. W^ &c., ^' and him safely to keep 
and detain without bail or mainprize, until such time as 
he shall submit himself to me the said commissioner, or 
to any other commissioner duly authorized to act in the 
prosecution of the said fiat, and full answer make to my 
or his satisfaction, to the questions so put to him by me 
as aforesaid : and for so doing this shall be your suffi- 
cient warrant . 

" Given under my hand and seal, &c., at the Court of 
Bankruptcy for the Leeit district," &c. 

M. J. West, (Z. S.) 
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BmI Court, AUeuy Sent., now moved for a rule, calling upon the 
• *- — said commissioner, the o6Scial and trade assignees under, 

£z parte 

Wabd. and the solicitor of, the said fiat, the sheriff of the county 
of Yorkf and the gaoler of the castle of Yorky to shew 
cause why a writ of habeas corpus should not issue to 
bring up the body of the said bankrupt, and why, in case 
the rule should be made absolute, he should not be 
dischargjed firom custody, without issuing the said writ 

The learned serjeant moved upon an affidavit of the 
bankrupt (with a verified copy of the warrant annexed), 
alleging that the commissioner did not, at the time of the 
examination, state to the deponent what answers were 
unsatisfactory, or call his attention to the account of any 
particular transaction with which he (the commissioner) 
was dissatisfied; and that the deponent was entirely 
ignorant as to what part or parts of the examinations 
was or were unsatisfisu^tory. 

The warrant (he contended) is invalid, first, because it 
does not specifically point out the particular answers 
which were considered by the commissioner to be unsatis- 
factory ; and secondly, because it does not sufficiently shew 
that the commissioner had jurisdiction. 1. In the matter 
of Hadland (a), is decisive, for it was there held that the 
questions and answers in respect of which the commit* 
ment proceeds should be set forth and particularized, 
and that a general allegation of the answers having been 
unsatisfactory, is not sufficient. Many of the answers 
set out upon the present warrant could hardly have been 
unsatisfactory, [the two questions and answers already 
stated were particularly referred to] and yet it may be 
. that it was in respect of such that the bankrupt was 
committed. Again^ in Ex parte Lee (b), it was held that 

(«) 1 Dowl. N. S.855. (b) 1 Mont. & Ayr. 15. 



IX. VICTORIA. 129 

the commissioner was bound to call the bankrupt's '"'' ^^^*^' 

I MA.f* 

attention to some particular answers with which he was L- 

dissatisfied^ but it is distinctly sworn that this was not ^^^ 
done in the present instance. S. By the stat 5 & 6 Vict, 
c. 1^, s. 70^ the Commissioners in Bankruptcy are 
empowered to make (subject to the Chancellor's approval) 
** rules and orders for regulating the practice to be 
observed in every Court authorized to act in the prose- 
cution of fiats in bankruptcy (a) ;*' and, in exercise of this 
power, it has been ordered that every fiat directed to 
any district Court of Bankruptcy^shalli in districts where 
there are two commissioners, be allotted to one of such 
commissioners, and shall be prosecuted before him; 
except in the absence of the other commissioner, when 
either of them may act (6). Inasmuch, therefore, as it 
appears there is more than one commissioner of the 
Leeds District Court, the warrant should have shewn 

(a) See the section at length, post, p. 137, note (c). 

(6) Such is the efiect of the 4th and 5th of the ** General Rdes and Orders" 
made on the 12th of Novemher, 1842. 

Rnle 4 orden that ** every commission or fiat in bankruptcy transferred to 
any district Coort of Bankruptcy under the provisions of the act 5 & 6 Vict, 
c 122, s. 52, shal], before or forthwith after any proceeding thereupon in 
inch Court, be registered by a deputy registrar attending such Court, in a 
book to be kept for that purpose ; and in districts where there are two 
commissioners, shall be allotted by ballot in the presence of the solicitor act- 
ing under such commission or fiat, or in rotation, in such manner as the com- 
missioners shall from time to time direct, to one of such commissioners, and 
ihall be further prosecuted before such commissioner, or before the district 
commissioner, where there is only one commissioner : provided always, that 
either of the commissioners authorized to act in the prosecution of fiats in 
bankruptcy in any district in the country may, in the absence of the other 
commissioDer, sit or act for him.*' 

By ruled, *' every fiat issued after the commencement of the aforesaid act, 
and directed to any district Court of Bankruptcy, shall forthwith after the 
delivery of the same at such Court, be registered by a deputy-registrar 
attending such Court, in a book to be kept for that purpose, and a minute 
of the date of so registering the same shall be made at the time in writing 
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Bail Court, either that the fiat was allotted to Mr. West, or that it 

^°^^ ' was allotted to another commissioner and that in hia 

Wam!^ absence the fiat was prosecuted before Mr. WesL For 

anything that now appears, neither of those facts may 

have existed* and if not, Mr. Wett had no jurisdiction 

whatever to take the examinations under the fiat. 

Cur, ado* vult* 

MajStfa. CoLERiDGEi J. I am of opinion that in this case 

there ought to be no rule. With respect to the second 
ground of objection^ the stat. 5 & 6 Vict. c. l^, s. 46, 
enacts " that every fiat in bankruptcy issued after the 
commencement of this act, not directed to the Court of 
Bankruptcy, shall be directed to one of the Courts 
authorized to act in the prosecution of fiats in bank- 
ruptcy in the country, and that every such fiat shall be 
thereupon prosecuted in the Court to which the same 
shall be directed;" and then, by s. 59, it is enacted, 
*' that any one or more of the commissioners appointed 
under the act, shall and may form a district Court of 
Bankruptcy for the purpose of the act." 

Now the warrant in question states, that a fiat was 
directed to the " Court of Bankruptcy for the Leeds 
District;" that the bankrupt surrendered himself '* to 
me, one of the commissioners of the said Court, authorized 
to act in the prosecution of the said fiat ;" and that *^ I 
the said commissioner, in execution of the said fiat, and 
of the powers and authorities given to me by the several 



at the foot of such fiat ; and such fiat shall not be opened upon the appli- 
cation of any other creditor than the petitioning creditor, until after the 
expiration of three days from such date ; and such fiat shall be allotted by 
baUot, or in rotation, and prosecuted as directed [by rule 4] with respect 
to a commission or fiat transferred to such Court, subject to the like proviso 
in case of the absence of a commissioner." 



IX. VICTORIA, ISl 

statutes made and now in force concerning bankrupts^ ^^ ^^^*^* 
proceeded to examinci" &c. It appears to me that this, . 1__ 



without more, shews abundant jurisdiction. The acting Wajid* 
commissioner constituted a district Court of Bankruptcy. 
As to the rules with respect to allotment to a particular 
commissioner, they form no part of the act of Parliament, 
and they are mere regulations for the arrangement of 
business amongst the commissioners themselves (a). 

With regard to the other objection. The warrant, after 
setting out a long series of questions, concludes thus : — 
'' which answers of the said Francis Ward are not, nor 
are any of them satisfactory to me the said commis- 
sioner.'* It was contended that this general statement 
was not sufficient, and that one or more of the answers 
which were considered unsatisfactory should have been 
specifically pointed out, and In the matter of Hadland (6), 
which was decided by me in this Court, was principally 
relied on. But, even supposing that case (which, to say 
the least, seems a little qualified by the case to which I 
shall immediately refer) to be still of authority, the 
language of the warrant upon which the decision turned 
difiered considerably from that of the warrant now before 
me* In that case the warrant concluded thus : — " Se^ 
veral of which answers not being satisfactory, and parti- 
cularly his [the bankrupt's] answer to the last question : 
these are therefore,'* &c. Now, consistently with that 
statement, several of the answers might have been 
wholly free from objection ; the Court could not see what 
it was upon which the commitment was founded, and 
my observation was, that the part which moved the com- 
missioners to commit may have been immaterial matter. 
In Ex parte Dauncey (c), however, Hadland' s case came 

(a) See Ex parte RamsdeOi post p. 133. 
Qi) 1 ]>owL N. a 835. (c) 4 Q. B. 668. 
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Bmi Coufi. under revision. There, the warrant was very similar to 
1846. 



- the present, namely — " Which said answers so given on 
Ward. the same several examinations as aforesaid by the [bank* 
rupt]i and the schedule by him referred to and hereunto 
annexed as part of this our warrant, not being satisfac- 
tory to us,'* &c. ; and the Court held this general form 
to be sufficient If there be any distinction between that 
case and the present, it is in favour of the latter. If 
I could clearly see that the commissioner ought to 
have required further explanation, or that he had come 
to a wrong conclusion, it would be proper that the 
matter should be submitted to reconsideration. But in 
these cases the Court would always be very slow to inter- 
fere, for we sitting here can but imperfectly judge of 
what has taken place before the commissioner, or of the 
effect which the bankrupt's answers ought to have had on 
the commissioner's mind. At all events, upon looking 
through the examinations in this case, it appears to me 
that the answers were far from being satisfactory, and 
that the commissioner was perfectly justified in the 
course which he has pursued. It is said that some of 
the answers could hardly, from their very nature, have 
been unsatisfactory, and a few of them were particularly 
referred to, I admit that some, when taken alone, may 
appear unobjectionable, but I do not think that the mere 
sufficiency of particular and isolated answers, especially 
where they are of an introductory kind, ought to inva* 
lidate the warrant. Wc must endeavour to see whether 
upon the whole the bankrupt has answered in an unsa- 
^ tisfactory manner. 

Rule refused (a). 

(a) Wightman, J. (upon the authoritj of Ez parte Dauncey, 4 Q. B. 668, 
and 13 M. & W. 271) gave judgment to the same eflect in Ejl parte BttU» 
which is reported, but not upon this question, at poti, p. 141. 



r 
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Bail Court, 

1846. 



Ex parte Ramsden. Maya. 

j^LLEN, Serjt., on a former day in this Term, obtained J^ ^tat. 6 & 

a rule calling upon WilUam Burge^ Esq., one of Her >• 70, enacu 
Majesty s commissioners in bankruptcy, acting under a be lawful for 
fiat issued against James Ramsden^ the oiBcial and sionenio bank- 
trade assignees under, and the solicitor of, the said fiat, to^tbc^Lori^ 
John Damton Luccock, David WilUam Nell, Ralph ^^^l 
Marhland, and Joseph Robert Atkinson, Esqrs., four of ^'^j^*^^ 
the keepers of the peace and justices in and for the time to time 

rules and or- 

borough of Leeds, &c., the overseers of the poor, and den for rego- 

lating^ the 

the surveyors of the highways of the respective town- practice to be 
ships of Armiey and Wortley in the same borough, the every Court 
sheriff of the county of York, and the keeper of the gaol JJ^^n'Se^pro. 
of York Castle, to shew cause why a writ of habeas S2^**°^u 
^ corpus should not issue, commanding the keeper of the ruptcv:" 

said gaol to have the body of Ramsden before this Court, the superior 

i 1 . , 1 o 1 1 . CourtsatWest- 

f together with the cause, &c., to undergo and receive, minster cannot 

\ &c., or why Ramsden should not be discharged out of notice of the 

custody as to his commitment by virtue of a warrant of ^ ^liwuince of 



this act. 



Stat. 8 



the said William Surge, and also as to his commitment j>^ 

by virtue of four other warrants respecti^ly made by *^9Vict.c.48, 

^ r ^ / "to substitute a 

some or one of the said justices. declaration for 

an oath in cases 

The rule was obtained upon an aindavit, with copies ofbankruptcy,*' 
of the warrants annexed. The warrant of the commis- and the com-* 
sioner, so far as is material to this case, was as fol- abanlmiptfor 

Iflw-. unsatisfactory 

'"*'* • answers taken 

since that act, 
% upon oath, is 

^ illegal. 

If a warrant to enforce an adUudication of Justices be made by justices other than' those 
before whom the complaint was heard and determined, such warrant must state the fact of 
IB adjudication; ana it is not sufficient to allege ^at, upon summons before the first 
justices to shew cause why a rate should not be pud, the defendant appeared ** but hnth not 
ihewn any sufficient caMse why the same should not be paid." 
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Baa Court. <« In the Court of Bankruptcy for the Z,eeds 

'^^- District, &c 

R^SSS. " Whereas a fiat in bankruptcy, bearing date,- &c., 

** and directed to Her Majesty's Court of Bankruptcy for 
the Leeds district, was duly issued against James 
Ranuden, and James Ramsden the younger," &c. ** And 
whereas the said [bankrupts] did, on the 12th day of 
November, 1845, surrender themselves to Martin John 
West, Esq., one of the commissioners of the said Court, 
authorized to proceed with the said fiat, in order to 
make a full disclosure," &c, ^' but the said bankrupts 
being sworn and examined, said that they were not then 
prepared," &c. [The warrant then stated that time was 
given to the bankrupts, by two adjournments, until the 
2nd oiFehrttary, 1846," &c., when they again surrendered 
to Mr. Commissioner West, and that after being *^ duly 
sworn and examined," the said commissioner adjourned 
the last examination sine die. The warrant then pro* 
ceeded as follows :] — '^ And whereas the said James 
Ramsden did on the 30th day ot March, 1846, pursuant 
to a summons issued by me at the request and on the 
application of the assignees," &c., *' appear before me, 
the commissioner then acting in the proseciition of the 
said fiat, then and there to be examined," && ; ^' and I, 
William Surge, Esq., the said commissioner, in execu- 
tion of the powers and authorities given by the several 
statutes made and now in force concerning bankrupts, 
proceeded to examine the said /. iZ." &c., " and the 
said /. R. being then and there duly sworn, and required 
before me to make true answer to all such questions as 
should be put to him, I did cause the several questions 
next hereinafter enumerated," &c., to be propounded, &c. 
[The warrant then set out certain questions and answers. 
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and after stating that other adjournments had taken -^aiz Cowt. 
place, and that upon each examination /. J?, was " duly 
sfDom,^ concluded thus :] — " Which answers of the said r^m^n. 
J. IL not being satisfactory," &c. '^ These are therefore 
to will," &c. *^ you immediately upon the receipt hereof to 
take into your custody the body of the said /. jR.> and 
bim safely convey to Her Majesty's gaol of York 
Castle" &c 

'^ Given under my hand and seal at the Court of 
Bankruptcy for the Leeds district," &c., " this 6th day 
otJpril,A.D. 184&'* 

William Burge^ (Z. S.) 
Commissioner. 

The four other warrants were for the committal of 
James Ramsden for the non-payment of poor and high- 
way rates. The same objection was made and applied 
to all, and it will, therefore, be sufficient to give such 
parts of one of them as were brought to the notice of the 
Court: — 

*' To all Constables," &c. 

" Borough of 1 *' Whereas in and by a rate and 
Leeds^ &c« / assessment made, assessed, allowed, 
and published," &c., *^ James Mamsden, an occupier of 
hereditaments," &c., *' in the township of Armley in 
the said borough, was duly rated and assessed for and 
towards the necessary relief of the poor of the said 
township in the sum of 52L \2s. \\d.^ 

" And whereas the said James Ramsden having been 
duly summoned to appear before two of her Mqjesty^s 
justices of the peace for the said borough, to shew cause 
why the same should not be paid, did appear according 
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Baa ConH, to such summons, but hath not shewn any sufficient 
^^^* cause why the same should not be paid. 

IUmbd^ *' And whereas, on the Srd day o{ February insU, we, 
M(dph Marhland and Joseph Robert Atkimofh Esgrs., 
two of her Majesty's justices of the^ peace in and for the 
said borough, did issue our warrant to the churchwardena 
and overseers of the poor of the said township ofArmley, 
to levy the said sum of 5L IZs lid. by distress and sale 
of the goods and chattels of the said /. R., and to apply 
the same accoi^ing to law. 

'' And whereas it duly appears unto us the said Ralph 
Marhland and Joseph Robert Atkineon^ Esqrs., two of 
her Majesty's justices of the peace for the said borough, 
as well upon the oath of one of the overseers of the poor 
of the said township otArmleys as otherwise, that he has 
used his best endeavour to levy the sud sum on the 
goods and chattels of the said /. R. as aforesaid, but that 
no sufficient distress can be had whereon to levy the 
same : These are, therefore, to command you,** &&, *' to 
apprehend the body of the said /. R. and him safely to 
convey to the Castle of Yorh, in the said county," &c. 

** Given under our hands and seals the S7th day of 
February, in the year of our Lord 1846. 

'' Ralph Marhland. (L. S.) 
" Jo. Rob. Atkinson. {L. S.y 

Crompton, Addison, and Robinson, now appeared to 
shew cause, — ^the two former upon the commissioner's 
warrant, and the latter upon the four others. But 

AUen, Serjt., and Gray, were called on in the first 
instance to support the rule. With respect to the 
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commissioner's warrant there are two objections. 1. It ^^ Ctmt. 

appears that Mr. West must have been the commissioner ^^^' 

to whom the fiat was allotted, and that after it had been Expwte 

Ramsdbn. 

partly prosecuted before him, the proceedings were con- 

tinued before Mr. Commissioner Burge, by whom the 

bankrupt was committed* Now, according to the 4th 

and 5th of the general rules and orders made under 

the Stat. 5 & 6 Vict. c. 122, s. 70 (a), Mr. Burge had 

no jurisdiction, except in the absence of Mr. West 

[Wightman, J. Was not this point before my Brother 

Coleridge in Esd parte Ward? (6)] No; there all the 

proceedings were had before the same commissioner, and 

the question was, whether it sufficiently appeared that he 

was the commissioner to whom the fiat was allotted. 

[Crompton. The rules and orders are not evidence; 

inasmuch as they do not appear by affidavit] The Court 

will take judicial notice of them* [Wightmdn, J. There 

is no clause \n the statute requiring the Court to do so. 

It is only enacted (a), ** that it shall be lawful^ for the 

commissioners, subject to the Chancellor's approval, to 

make rules, and it is quite possible that none may have 

been made* 'Even if the enactments were imperative, 

I do not see how I could take judicial notice of the 

rules. Under present circumstances it is clear that I 

(a) See ante, p. 129, note (a). 

(6) AjUe^p, 126. 

(0) By 8. 70, which is as follows :— <« And be it enacted, that it shaU be 
hwiiil for the oommissioners of the Court of Bankruptcy authorised to act 
in the prosecution of fiats in bankruptcy in Lomdom, or the major part of 
them, and soch of the commissioners to be appointed under this act as shaU 
be nominated by the Lord Chancellor for that purpose, to make from time 
to time, subject to the sanction and confirmation of the Lord ChanoeUor^ 
general rules and orders for regulating the forms of proceedings (where 
not proTided for by this act), and the practice to be observed in every 
Coortanthorized to act in the prosecution of fiats in bankruptcy.** 
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BaU Court, can know nothing about them.] 2. The warrant state» 
^°^^' throughout that the bankrupt was sworn, and inasmuch 
Ex parte as, by the Stat. 8 & 9 Vict c. 48. it was enacted that oaths 

Ramsdbn. 

should not be administered to a bankrupt after its passing, 
the examinations were taken in a manner contrary to 
law, and consequently the commitment cannot be sus-^ 
tained. 



Crompton and Addison^ contra, were then called on. 
The Stat. 8 & 9 Vict. c. 48, is directory only ; the pro- 
visions of the Stat 6 Geo. 4, c. 16, s. 36, as to taking the 
examinations upon oath, are not repealed, and the proviso 
contained in s. 3 of the new act, seems to save the right of 
the commissioners to proceed under the old act if necea^ 
sary. At all events, the word '' sworn** does not necessarily 
import that an oath was administered ; it seems equally 
applicable to any other solemnity under which evidence 
is taken. Moreover, it being stated that the bankrupt 
was " dtdy sworn," the Court will intend that the evidence 
was taken according to law. [Wightman, J. It is 
consistent with the language of the warrant that the 
commissioner may have insisted upon ah oath being 
taken notwithstanding the bankrupt's remonstrance.] 
Perhaps the Court would receive an affidavit shewing 
that, in fact, a declaration only was required of the 
bankrupt [Wigktman^ J. No; that would be to con- 
tradict the warrant] 

WioHTMAN, J. It seems to me that the second 
objection is fatal to the commissioner's warrant. The 
statute 6 Geo. 4, c. 16, made it necessary that the bank- 
rupt should be examined upon oath, and the new act after 
reciting that " it is highly desirable that oaths shall not 
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be administered unnecessarily by public authority," and 
that *^ there is reason to believe that the examination of a 
bankrupt or of the wife of a bankrupt before commissioners 
in bankruptcy will be equally effectual for obtaining a 
disclosure of the truth, and a full discovery of all that 
can be useful for the benefit of creditors, when such 
examination is conducted without oath," — expressly enacts 
" that all persons who are now or who shall be hereafter 
declared bankrupts under any fiat, or the wives of such 
persons respectively, shaU and may b^ hereafter examined 
before such commissioners without being sworn, but 
after making and signing the declaration contained in the 
schedule** annexed to the act. It seems to me that dus 
enactment is imperative, and that it was the intention of 
the Legislature to repeal so much of the old act as made 
it necessary to examine the bankrupt upon oath, and to 
substitute a declaration in all cases in which an oath had 
been formerly required in proceedings in bankruptcy. 
The third section of the act (a) was merely to obviate 
any doubt as to whether the commissioners would still 
have a power to commit for unsatisfactory answers made 
under the declaration. 



Bail CotarL 

1846. 

Ex parte 

RaMSD£N« 



Gray then contended that the four other warrants 
were bad, inasmuch as they contained no allegation 
shewing that the justices who ordered the distress were 
the same as those who heard the complaint. 



(a) Which is as follows: — '* Provided always, and be it enacted, that 
nothing herein shall in anywise affect the right of the commissioners of 
Ixnkrupt to judge how tar the answers to be made are satisfactory, or to 
commit to prison in case they shall hold such answers to be unsatisfoctory, 
nor the right of any commissioner or creditor to withhold his signature 
^rom the certificate of conformity." 

VOL. L L 
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Bail Court Jtobttison, coDtril. Since the stat. 3 Geo. 4, c. 23, 

' sect, 2, the warrants are perfectly good, for by that 

Ex parte statute it was enacted that ^* after examination*' into the 

Rajibden. 

merits of the complaint, '* and adjudication thereupon** 
by any two justices, " all and every the subsequent pro- 
ceedings to enforce obedience thereto** " may be enforced** 
by '' any other justice or justices** for the same county, ftc, 
'' in such and the like manner a&'^if done by the same 
two justices,*' &c., ** who so heard and adjudged the said 
complaint** l^JVightman^ J. But it does not iqppear 
upon these warrants that there has been any adjudication. 
They merely state that the party, upon summons, ^ hath 
not shewn any sufficient cause why** the rates " should 
not be paid,** but that does not shew an adjudication, 
either that the rates have not been paid or that the 
party do pay them.] The common form given in Bum*s 
Justice does not state an adjudication. 

WiGHTMAN, J. The form to which you refer is 

applicable only when the subsequent proceedings are 

had before the same justices who heard the c(»Dplaint 

In order to bring this case within the terms of the 

. statute it must appear that there was an adjudication. 

Rule absolute. 
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Ex parte Bull. May 7. 



ON the 27th of jipril, AUen, Serjt., obtained a rule Upon the aiva- 

^"^ ment of a nuo 

calling upon William Burge, Esq., one of her Majesty's nisi for a 
Commissioners in Bankruptcyi acting under a fiat issued the case isto 
against one WiUiam Bull, the official and trade assignees ^1^^ gamemui* 
under, and the solicitor of, the said fiat, the sheriflf of ^S'J!!!-!! ™ 

' ' prisoner was 

York, and the gaoler of the Castle of York, to shew brought ud 

' o ' upon a habeas 

cause why a writ of habeas corpus should not issue to granted m 

*' '^ the first in- 

bring up the body of the bankrupt ; and why^ in case stance, and the 

Court will look 

the rule should be made absolute, he should not be to the whole 
discharged, without issuing the said writ. bg'upmTtibe' 

The rule was obtained upon an affidavit of the bank- "^ nl'declara. 
rupt, stating that he was in custody under a warrant of ^° '^^^^^^ 
the said commissioner, dated the 11th oi April, for Vict.c. 42, be 

' ^ ' once made and 

giving unsatisfactory answers during his examinations, signed by the 

^ , •' ° bankrupt at the 

The warrant (which was annexed to the affidavit) set out commencement 

of his examina- 

the whole of the examinations, and stated that on the tion, it is un- 
first and other occasions on which the bankrupt had ^^J^^ut upon 
appeared before the commissioner for examination, a S^natiJn^* 
declaration had been made by him according to the ^n^er the same 
Stat 8 & 9 Vict c. 48. 

In answer to the rule, a second warrant made by the 
same commissioner, and dated the £7th of April (the 
day on which the rule was obtained), was returned with 
the first mentioned warrant, and indorsed thereon. This 
second warrant was made when the bankrupt was brought 
up for his last examination, and embodied, by reference, 
the matter contained in the first warrant, but did not 
state that upon such examination the bankrupt again 
made the statutory declaration. 

L 2 
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Bail CoHTt Crompion now shewed caused submitting that both 
low. warrants were sufficient* 



£z parte 
Bull. 



jillenf Serjt.» and Lush, contra. As to the second 
warrant they contended, 1., That as this warrant was not 
in existence when the rule was obtained, it ought not to 
be looked at by the Court 2. That the declaration pre- 
scribed by the stat. 8 & 9 Vict. c. 48, ought to have been 
made by the bankrupt on each examination ; that under 
the Stat. 6 Geo. 4, c. 16, sect. 36, it was necessary, and 
had always been the practice, to administer an oath on 
each occasion upon which the bankrupt was brought up ; 
and that the late act merely substituted a declaration for 
an oath, but did not dispense with any other formality. 
The second warrant, therefore, was bad, as it appeared to 
have been made upon an examination which was not 
taken according to law (o). 

Cur. adv. tnUL 

Mmy 8. WiGHTMAiT, J. [After saying that it was unnecessary 

to decide upon the validity of the first warrant if taken 
by itself, and deciding against an objection to the second 
warrant which is not here reported (5), continued to the 
following effect]: It is said that the second warrant 
of the 27th of April did not exist when this rule was 
obtained, and therefore that it ought not now to be 



(a) Serenl objectioDS were ilso made to the first winrant, but as tbe 
Judgment of the Court turned upon the validity of the second warrant it is 
unnecessary to notice them. It was also objected to the second warrant 
that it did not sufficiently specify the cause of the commitment, but as it 
would be impossible to make a satisfactory report of this objection within 
any reasonable limits, it is thought better to omit it. 

(i) See the preceding note. 
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looked at But I think the case must be treated as if a ^««' G»«<- 

habeas corpus had been already issued, and the prisoner ' 

brought up, and consequently that the Court must look ^uliT* 

to the whole cause appearing upon the return to the 

rale. 

It was also suggested that it does not appear that the 
bankrupt was examined under declaration at the time of 
the second committal. It appears, however, by reference 
to the former warrant, that the declaration had been 
made on several previous examinations, and that being 
80, it does not seem to me that any further declaration 
was necessary. And I am confirmed in that opinion by 
the second section of the stat 8 & 9 Vict. c. 42, which 
enacts^ ^' That if any such person so to be examined" 
[«. e. upon declaration] " shall, in the course of the examina- 
tion, wilfully make any false statement," such person shall 
be " liable to undergo the pains and penalties now by law 
imposed upon persons guilty of wilful and corrupt per- 
jury." Now, taking that in connection with the first 
section, enacting that a bankrupt may be ** hereafter 
examined" ''after making and signing the declaration," 
I think that if the declaration pe once made the bankrupt 
would be liable, in case of false statement, to all the 
penalties of perjury. I am further confirmed in this con- 
clusion by analogy to the case of arbitration, in which I 
apprehend that there can be no doubt that the penalties 
of perjury would attach upon a false statement wilfully 
made during any part of the proceedings. Upon the 
whole, therefore, I am of opinion that there is no 
sufficient ground of objection to the second warrant, and 
that this rule ought to be discharged. 

Rule discharged. 
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<u)mpef appear- 
ance upon an 
affidavit shew- 
ing that the 
defendant was 
bedridden, and 
on that account 
could not 
be seen when 
the calls were 
made, although 
it contained no 
averment that 
he kept out of 
the way to 
avoid being 
served. 



fJORRIE moved for a distringas to compel appearance, 
upon an affidavit stating that the necessary calls and 
appointments had been made at the defendant's dwelling- 
house for the purpose of serving him with a writ of 
summons ; that on each occasion the deponent mentioned 
the object of his call, and was told by a servant that the 
defendant was at home, but very ill in bed» and could not 
be seen, and that it was not likely that he could be seen 
at the times appointed ; and that on the last call deponent 
left a copy of the writ of summons with a housemaid, 
who said that she would deliver it to the defendant 
The affidavit concluded by stating the deponent's belief 
that defendant was in the house during each call, and 
that deponent was informed that the defendant had been 
confined to his house, and almost, if not quite, bedridden 
for many years. It was not stated that the defendant 
kept out of the way to avoid being served, but it was 
submitted that as it sufficiently appeared that the defend- 
ant could not be compelled to appear without some more 
efficacious process, the plaintiff* was entitled to a rule* 



Coleridge, J., after expressing some doubt whether 
the affidavit was sufficient, granted the application. 



Rule accordingly. 
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REGULiE GENERALES. 



BItAMINATION AND ADMISSION OP ATTORNEYS. Rules «s to the 

examination 
and admission 
. ^ , ^ of attornies. 

EASTER TERM, 1846. 



Whereas by section 1 5, of the statute 6 & 7 Vict Sut, 6 & 7 

Vict, c 73, 

c. 7S, it was enacted, '* That it shall be lawful for the ss. 15 and 16 
Judges of the Courts of Queen's Bench, Common Pleas, 
and Exchequer, or any one or more of them, and he and 
they is and are hereby authorized and required before 
he or they sball issue a fiat for the admission of any 
person to be an attorney, to examine and inquire, by 
such ways and means as he or they shall think proper, 
toaching the articles and service, and the fitness and 
capacity, of such person to act as an attorney; and 
if the Judge or Judges as aforesaid shall be satisfied by 
such examination, or by the certificate of such examiners 
as herein-after mentioned, that such person is duly 
qualified, and fit and competent to act as an attorney,, 
then, and not otherwise, the said Judge or Judges shall, 
and he and they is and are hereby authorized and 
required to administer, or cause to be administered, to 
sQch person the oath herein-after directed to be taken by 
attorneys and solicitors, in addition to the oath of alle- 
giance, and after such oaths taken to cause him to be 
admitted an attorney of such Court;** and by section 16, 
of the said statute, it was enacted, ** For the purpose of 
facilitating the inquiry touching the due service under 
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articles as aforesaid, and the fitness and capacity of any 
person to act as an attorney, that it shall be lawful for 
the Judges of the Courts of Queen's Bench, Common 
Pleas, and Exchequer, (or any eight or more of them, 
of whom the chiefs of the said Courts shall be three,) 
from time to time, to nominate and appoint such persons 
to be examiners for the purposes aforesaid, and to make 
such rules and regulations for conducting such examina- 
tion as such Judges shall think proper :" And whereas, 
in order to carry the said statute more fully into effect, 
it is expedient annually to appoint examiners, subject to 
the control of the Judges in manner hereinafter men- 
tioned : 

I. It is ordered, that the several Masters for the time 
being of the Courts of Queen's Bench, Common Pleas, 
and Exchequer, respectively, together with sixteen attor- 
neys or solicitors, be appointed by a rule of. Court in 
every year to be examiners for one year, any five of 
whom (one whereof to be one of the said Masters) shall 
be competent to conduct the examination^; and that, 
subject to such appeal as hereinafter mentioned, no 
person who shall not have been previously admitted a 
solicitor of the High Court of Chancery shall be admitted 
to be sworn an attorney of any of the Courts, except on 
production of a certificate, signed by the major part of 
such examiners actually present at and conducting his 
examination, testifying his fitness and capacity to act as 
an attorney ; such certificate to be in force only to the 
end of the Term next but one following the date thereof, 
unless such time shall be specially extended by the order 
of a Judge. 

IL It is further ordered, that the examiners so to be 
appointed shall conduct the said examinations under 
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regulations to be first submitted to and approved by the 1846. 
Judges (a). Reguub 

III. And it is further ordered, that in case any person . , . 

'' ^ Appeal from 

shall be dissatisfied with the refusal of the examiners to examiners to 

the Judges* 

grant such certificate, he shall be at liberty to apply for 
admission by petition in writing to the Judges, to be 
delivered to the clerk of the Lord Chief Justice of the 

* 

Court of Queen's Bench, upon which no fee or gratuity 
shall be received, which application shall be heard in 
Serjeants' Inn Hall by not less than three of the Judges. 
And whereas the hall or building of the Incorpo- Time and place 

. of examination. 

rated Law Society of the United Kingdom, in Chancery 
Lane, will be a fit and convenient place for holding the 
said examinations, and the said society have consented to 
allow the same to be used for that purpose : 

IV. It is further ordered, that until further order, 

such examinations be there held on such days as the 

said examiners, or any five of them, shall appoint ; and Notice to ex- 
aminers, — in 
that any person not previously admitted an attorney of general ; 

any of the three Courts, and desirous of being admitted, 

shall, in addition to the notices already required, give 

a Term's notice to the said examiners of his intention to 

apply for examination, by leaving the same with the 

secretary of the said society at their said hall; which 

notice shall also state his place or places of residence or 

service for the last preceding twelve months; and, in in case of re. 

« . f usal of certi- 

case of application to be admitted on a refusal of the Bcate. 

■ 

certificate, shall give ten days' notice, to be served in 
like manner, of the day appointed for hearing the same. 

V. And it is further ordered, that three days at the Notice of ap- 
least before the commencement of the Term next pre- Jimiffl^on to 
ceding that in which any person not before admitted ^•^^^^***' 

(a) See pott, p. 149. 
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shall propose to be admitted an attorney to either of the 

Courts he shall cause to be delivered at the Master's 

office, instead of affixing the same on the walls of the 

Courts, the usual written notices, which shall state, in 

addition to the particulars now required, his place or 

places of abode or service for the last preceding twelve 

months ; and the Master shall reduce all such notices as 

in this rule first mentioned into an alphabetical table or 

tables, under convenient heads, and affix the same on the 

first day of Term, in some conspicuous place within or 

near to, and on the outside of, each Court. And such 

person shall also for the space of one full Term previous 

to the Term in which he shall apply to be admitted, enter 

or cause to be entered in two books kept for that pur- 

pose, one at the chambers of the Lord Chief Justice or 

Chief Baron of the Court in which he applies to be 

admitted, and the other at the chambers of the other 

Judges or Barons of such Court, his name and place or 

places of abode, and also the name or names, and place 

or places of abode of the attorney or attorneys to whom 

he shall have been articled. 

VI. And it is further ordered, that a printed copy of 

the list of admissions be stuck up in the Queen's Bench, 

Common Pleas, and Exchequer Offices, and at the 

Judges' hall or chambers of each Court in Rolls Garden. 

Denman. J. Patteson. Wm. Wightjjian, 

N. C. TiNDAL. J. Williams. C. Cresswell. 

Fred. Pollock. T. Coltman. W. Erle. 

J. Pab&e. R. M. Rolfe. T. J. Platt. 

£. H. Aldrbson. 
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REGULATIONS Regulations, 

&c 

Approved by the Judges in Easter Term, 1846, for the ^^^"^ 
examination of persons applying to be admitted as animation of 

attornies. 

attorneys of the Courts of Queens Bench, Common 
Pleas, or Exchequer, pursuant to the rule of Court 
made in Easter Term, 1846. 



Whereas by a rule of the Courts of Queen's Bench, ?jj? of Easter, 

^ 9 Vict, recited. 

Common Pleas, and Exchequer, made in Easter Term, 
1846, it was ordered that the several Masters for the 
time being of the said Courts respectively, together with 
sixteen attorneys or solicitors, should be appointed by a 
rule of Court, in every year to be examiners for one 
year of persons applying to be admitted attorneys of the 
said. Courts, any five of whom, (one whereof to be one 
of the said Masters) should be competent to conduct the 
examination, and that, subject to such appeal as therein- 
after mentioned, no person not previously admitted a 
solicitor of the High Court of Chancery should be admit- 
ted to be sworn an attorney of any of the said Courts, 
except on production of a certificate signed by the major 
part of such examiners actually present at and conducting 
bis examination, testifying his fitness and capacity to act 
as an attorney; such certificate to be in force only to 
the end of the Term next but one following the date 
thereof, unless such time should be specially extended by 
the order of a Judge : And it was further ordered, that 
the examiners so to be appointed should conduct the said 
examinations under regulations to be first submitted to 
and approved by the Judges; and that, until further 
order, such examinations should be held in the hall or 
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building qF the Incorporated Law Society of the United 
Kingdom in Chancery Lane, on such days as the said 
examiners, or any five of them, should appoint, and that 
any person not previously admitted of any of the three 
Courts, and desirous of being admitted, should give a 
Term's notice of his intention to apply for examination, 
by leaving the same with the secretary of the said Society 
at their said hall : 

In pursuance of the said rule, the following regulations 
for conducting the said examination have been submitted 
to and approved by the Judges of the said Courts. 

I. That every person applying to be admitted an 
attorney of any of the said Courts pursuant to the said 
rules shall, within the first seven days of the Term in 
which he is desirous of being admitted, leave, or cause to 
be left, with the , secretary of the said Incorporated Law 
Society his articles of clerkship duly stamped, and also 
any assignment which may have been made thereof, 
together with answers to the several questions hereunto 
annexed (a), signed by the applicant and also by the 
attorney or attorneys with whom he shall have served 
his clerkship. 

II. That in case the applicant shall show sufficient 
cause, to the satisfaction of the examiners, why the first 
regulation cannot be fully complied with, it shall be in 
the power of the said examiners, upon sufficient proof 
being given of the same, to dispense with any part of the 
first regulation that they may think fit and reasonable. 

III. That every person applying for admission shall 
also, if required, sign and leave, or cause to be leA, with 
the secretary of the said society, answers in writing to 
such other written or printed questions as shall be pro- 
posed by the said examiners, touching his said service 

(a) See pMf p. 152, 3. 
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Bod conduct, and shall also, if required, attend the said 1846. 

examiners personally, for the purpose of giving further Regulations, 

explanations touching the same, and shall also, if required, 

procure the attorney or attorneys with whom he shall 

have served his clerkship as aforesaid to answer either 

personally, or in writing, any questions touching such 

service or conduct, or shall make proof to the satisfaction 

of the said examiners of his inability to procure the 

same. 

IV. That every person so applying shall also attend Attendance to 
the said examiners at the hall of the said Society, at touching fit- 
such time or times as shall be appointed for that purpose, ^^^'^ ^^ 
pursuant to the said rule, as the said examiners shall 
appoint, and shall answer such questions as the said 
examiners shall then and there put to him by written or 
printed papers touching his fitness and capacity to act as 
an attorney. 

v. That upon compliance with the aforesaid regu- Certificitte of 
lations, and if the major part of the said examiners 
actually present at and conducting the said examination 
(one of them being one of the said Masters), shall be 
satisfied as to the fitness and capacity of the person so 
applying to act as an attorney, the said examiners so 
present, or the major part of them, sh^U certify the same 
under their hands in the following form, viz. : — 



In pursuance of the rules, made in Easter Term, 
1846, of the Courts of Queen's Bench, Common 
Pleas, and Exchequer, we, being the major part 
of the Examiners actually present at and conducting 
the examination of A. B., of &c., do hereby certify 
that we have examined the said A. B. as required 
by the said rules : And we do testify that the said 
A. B. is fit and capable to act as an attorney 
of the said Courts. 



examiners. 
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QUESnOMB A8 TO DUB 8EAVICB OF ARTICLES OF CLE1K8HTP. 

To be answered by the Clerk, 

1. What was your age at the date of your articles ? 

2. Have you served the whole term of your articles at 
the oflSce where the attorney or attorneys to whom you 
were articled or assigned carried on his or their business? 
and if not, state the reason. 

3. Have you at any time during the term of your 
articles been absent without the permission of the 
attorney or attorneys to whom you were articled or 
assigned? and if so> state the length and occasions of 
such absence. 

4* Have you during the period of your articles been 
engaged or concerned in any profession, business^ or 
employment, other than your professional employment as 
clerk to the attorney or attorneys to whom you were 
articled or assigned ? 

6. Have you since the expiration of your articles been 
engaged or concerned, and for how long time, in any and 
what profession, trade, business or employment, other 
than the profession of an attorney or solicitor ? 



Qjoettioiis to 
be answered by 
the attorney* 
&c. with whom 
clerk has 
senred. 



To be answered by the Attorney^ Agent, Barrister or 
Special Pleader, with whom you may have served any 
part of your time under your articles, 

1. Has A. B. served the whole term of his articles at 
the office where you carry on your business ? and if not, 
state the reason. 

2. Has the said A. B. at any time during the term of 
his articles been absent without your permission ? and if 
so, state the length and occasions of such absence. 

3. Has the said A. B. during the period of his articles 
been engaged or concerned in any profession, business, 
or employment other than his professional employment 
as your articled clerk ? 

4. Has the said A. B. during the whole term of his 
clerkship, with the exceptions above mentioned, been 
faithfully and diligently employed in your professional 
business of an attorney or solicitor ? 
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5. Has the said A. B. since the expiration of his articles 1846. 
been engaged or concerned, and for how long time, in Rsaui^TioNs. 
any and what profession, trade, business, or employment, &c 
other than the profession of an attorney or solicitor ? 

And I do hereby certify that the said A. B. hath duly 
and faithfully served under his articles of clerkship 
(or assignment as the case may be) bearing date, &c., for 
the term therein expressed, and that he is a fit and 
proper person to be admitted an attorney. 

Denhan. E« H, Aldebson. R. M. Rolfe. . 

N. C. TiNDAL. J. Patteson. Wm. Wiqhtman. 

Feed. Pollock. J. Williamb. C. Cresbwell. 
J. Parke. T. Coltman. 



BENEWAL OF ATTORNEYS* CERTIFICATES. Regul^ 

Gbneralss. 



Whereas by sect. 26 of the stat 6 & 7 Vict c. 73, Rules as to 

renewal of 

it was enacted. That if any attorney shall neglect to ^oornejs' oer- 
procure an annual stamped certificate, authorizing him to q^ ^^ 7 
practise as such within the time by law appointed for ^^^ ^^ 
that purpose, then and in such case, the Registrar of 
attorneys and solicitors shall not afterwards grant a 
certificate to such attorney without the order of one 
of the Courts of Queen's Bench, Common Pleas, or 
Exchequer, or of one of the Judges thereof, to issue such 
certificate: 

And whereas it is expedient that, upon the application 
of an attorney having neglected for the space of one 
whole year to procure or to renew an annual stamped 
certificate, the Judges should have means of inquiring 
as to the circumstances under which he has omitted to 
commence or has discontinued to practise, and as to 
his conduct and employment during the term of such 
omission or discontinuance : 
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L It 18 ORDERED, that from and after the last day of 
Trinity Term next, every person who shall intend to 
apply on the last day of Term, or in Vacation, far such 
order, shall three days at the least previous to the first 
day of the Term on the last day of which application is 
intended to be made^ or (in case the application is to be 
made in the Vacation) shall previous to the first day 
of the preceding Term, leave at the office of the Masters 
of the Court in which he intends to make the appli- 
cation a notice in writing, containing his name and place 
of abode for the last preceding twelve months. And 
that before the said first day of Term he shall enter^ or 

cause to be entered, a like notice in two books kept for 
that purpose, one at the chambers of the Lord Chief 

Justice or Chief Baron, and the other at the chambers of 

the other Judges or Barons, and shall before the said 

first day of Term cause to be filed the affidavit upon 

which he seeks to obtain or renew his said certificate at 

the office of the Masters aforesaid, and a copy thereof to 

be also left at the chambers of the Lord Chief Justice of 

the Court of Queen's Bench. 

IL And it is further ordered, that the Masters reduce 

such notices into alphabetical order, and add the same to 

the list of admissions ; and the order for the granting the 

certificate shall be drawn up on reading such affidavit 

of such copy having been left in compliance with this 

rule. 

J. Patteson. 
J. Williams. 

T. COLTMAN. 
R. M. ROLFE. 



Denman. 

N. C. TiNDAL. 

Fred. Pollock 

J. Parke. 

£. H. Alderson. 



Wm. Wiqhtman. 
C. Cresswell. 
W. Erlb. 
T. J. Platt. 



END OF EASTER TERM. 
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An action on 
the case for the 
disturbance of 
a watercourse 
was, after issues 



Griffiths against Thomas and Another. 

^ASE for diverting a stream or watercourse. 
The defendant pleaded, — 

1. Not guilty. 

2. That the plaintiff ought not of right to have had or i°,J^ giSRy/ 
enjoyed, nor ought still of right to have or enjoy, the Su? thlTpWn-" 
benefit or advantage of the water of the said stream or ^'* "|^^ ^* 
watercourse, nor ought the said stream or watercourse of referred by a 

Judge's order 

right to have run or flowed, nor ought it still of right to to arbitration ; 

the costs of the 

run or flow, into or unto the said closes of the plaintiff suit to abide 
in manner and form as in the declaration alleged. Con- the award. 
elusion to the country. foS^d'Sllhr 

S. That the said stream or watercourse of right ought ^^^iff^bSt 
not to have run or flowed, nor still of right ought to run *Me»>®^ *^® 

^ ° damages under 

or flow through the said lands or premises of the de- ^•' Upon 

taxation the 

fendant, unto or. into the said closes of the plaintifi^ in Master allowed 

1 • 11 1 Ai ^® plaintiff 

manner and form as in the declaration alleged. Conclu- full cosu of 

sion to the country. *^Held (upon 

Upon these pleas issues were joined and taken, but "ew°the°tM^. 

before trial " all matters in difference in the cause" were, *><>") that mas- 

' much as the 

by an order of the Lord Chief Justice, at chambers, referred «^^^^ 3 & 4 

^ ; Ftc^c.24,8. 2, 

to the award, of two arbitrators, and in case they could not was confined 

m terms to a 

agree, to that of an umpire ; " the costs of the suit to abide recoyery by 
the event of the award or umpirage, and the costs of the jury, and as it 

did not appear 

by the ordor of 

reference that the parties contemplated bringing themselves within the provisions of that act, 

the plaintiff was entitled to full costs under the statute of Glowetter, and consequently that 

the taxation was correct 



VOL. I. 



M 



156 



TRINITY TERM, 



Bait Coutt. 
1846. 

Griffith B 

V. 

Thomas 

& 
Another. 



reference and award to be in the discretipn of the arbi- 
trators or umpire, who were to direct by whom, to whom, 
and in what manner the same should be paid.*' 

The arbitrators having disagreed, the umpire, (since 
the passing of the act 3 & 4 Vict c. 24), made an award, 
finding all the issues for the plaintiff, and assessing the 
damages upon the first issue at 6d,, to be paid by the 
defendants immediately ader the publication of the award. 
It was also awarded that each party should pay his own 
costs of the reference, and that one moiety of the costs of 
the award and umpirage should be paid by the plaintiff 
and the other by the defendants. 

Upon taxation of costs, the Master allowed the plaintiff 
188/. 2s. for costs of suit, and gave his allocatur for that 
amount. 



In Michaelmas Term, 1845, E. V. Williams obtained 
a rule, calling upon the plaintiff to shew cause why the 
Master should not review his taxation, upon the ground 
that inasmuch as the damages had been assessed at a sum 
less than 40«. the plaintiff was not entitled to any costs of 
suit, by reason of the stat 3 & 4 Vtci. c. 24, s. & High' 
nam y. HasselHa\ Swinglehurst v. Altham (6), Ward ▼. 
MalUnder (c). 

Butt and Gray now shewed cause. Before the passing 
of the act 3 & 4 Vict. c. 24, s. 2, it is clear that the plain- 
tiff would have been entitled to costs of suit under the 
statute of Gloucester, 6 £c2. 1, c. 1, s. 2, for the action, 
being an action on the case, was not within the stat. 
22 & 23 Car. 2, c. 9. Now, the plaintiff is in precisely the 



(a) 3 T. B. 139. (i) 3 T. B. 138. (e) 5 Eait, 489. 
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same situation, as if the first-mentioned act had not been 

passed^ for its provisions are expressly confined to cases 

in which the plaintiff recovers by the verdict of a jury ; 

Taylor ▼• Rolf (a). Here the right to recover costs, 

depends wholly upon agreement, and, to recover them, 

the plaintiff's only remedy is upon the award. It is not 

at all likely that the recent statute was in view of the 

parties, for the submission contains no clause enabling 

the arbitrator to certify under it. Smnglehurst v.AU 

thamib)^ Wardv^ Mallinder{c\ which will be relied on 

by the other side, are inapplicable, for in those cases the 

actions referred were clearly within the statute S2 & 23 

Car. 2, c 9, and they merely decide that an arbitrator, 

under a reference by order of nisi priuSf had no power 

to certify for costs under that act, in the absence of an 

express clause in the order enabling him to do so. 

The statute of Gloucester alone is applicable to this 
case, and then, as the costs are to abide *' the event," and 
the event has turned out to be in favour of the plaintiff, 
he is entitled to full costs of suit, and consequently the 
taxation is correct. 



Bail Court. 

1846. 
Gbiffithb 

9. 

Thomas 

& 
Another^ 



Martin and E. V. Williavis, contra. Undoubtedly, as 
there is no verdict, the stat. S & 4 Fict. c. 4, s. S, does 
not apply in terms : the whole question depends upon the 
construction of the submission. Now, by the submission, 
the costs of the suit are made to abide the event of the 
award or umpirage, and it is submitted that these words, 
by a series of decisions, have been held to mean that the 
costs are to abide the legal event, or, in other words, to 



(a) 13 Uw J. (Q. B.X N. S. 39; 5 Q. B. 337, S. C. 
(6) 3 T. R. 138. (e) 5 East, 489. 

M 2. 
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go in the same way as they would have gone if a verdict 
had been found by a jury in the terms and to the same 
effect as the award. Swinglehurst v. Altham (a), parti- 
cularly Highnam v. Hoisell (6), Butler v. Orubh (c), Ward 
V. MaUinder{d). The parties, then, must be supposed 
to be in the same situation as if a verdict had been re- 
turned, in which case the right to costs would be 
determined according to the statutes in force as to costs, 
and the damages, being under 40«. without a certificate, 
the plaintiff would be entitled to no costs whatever. It 
is merely arbitrary to say that one statute only is to be 
looked at, and unless the case be viewed as if a verdict 
had been returned, there is, in fact, no ** legal" event'by 
which the right to costs can be determined. The arbi- 
trator should have been empowered by the order of 
reference to certify for costs; had that been done the whole 
difficulty would have been avoided. 

Cur. ado. vuU. 



June 13. 



Coleridge, J. (e). This was a rule for the review of the 
Master's taxation of costs, under the following circum- 
stances. An action on the case for the disturbance of the 
use of water was referred by a Judge's order at Chambers : 
the costs of the suit to abide the event Three issues 
were joined, — the Ist on not guilty, the 2nd and Srd on 
the plaintiff's right, and on the usage alleged. The find- 
ing was on all the issues for the plaintiff, with 6d. damages 
on the first. The Master on taxation has allowed the 

(a) 3 T. B. 138. (c) CHed in 3 T. R. 139. 

(i) Cited in 3 T. B. 139. (d) 5 Eut, 489. 
(e) This judgment was delivered by Wightman J., at the request of 
Coleridge, J., nho wis absent daring Trinity Tenn on account of indis- 
position. 
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plaintiff his full costs ; the defendant insists that he was 
entitled to none. 

It is plain that the stat. 3 & 4 Vict. c. 24, s. i, does 
not apply in terms, for the plaintiff does not recover his 
6d, by the verdict of a jury. But it was contended, (and 
I think properly), that the true question turns on the 
meaning of the submission ; and, therefore, that as the 
parties must be taken to have contemplated the bringing 
themselves within the statute of Gloucester , so must they 
also within the recent statute above-mentioned, and then 
by its operation, the costs were taken away. There is 
some difficulty in supposing this, when the action was 
clearly brought, not for real damages, but to try a right, 
and yet no power was given to the arbitrator to certify to 
that effect. It seems to me that the true meaning of the 
submission is what its words import, that the costs, that 
is, the payment of costs, should follow the event, t. e. the 
legal event of the award ; that he in whose favour the 
decision was should be paid by the other party the costs 
of the suit 

The Master, therefore, was right, and the rule 
should be 

Discharged. No costs. 



Bmil Cowi, 

1846. 

Griffiths 

V. 

Thomas 

& 
Another. 



Burrows against Gabriel and Others. 



May 30. 



fJHJMNOCK moved for a distringas to compel ap- where a party 
pearance as regarded two of the defendants, and for JJe^'r^ilite** 

J. calls to obtaiD 

a distrmgaa to compel appeannoe» left the copy writ with a person who represented herself 
M being a servant, and the party leaving the writ did not therefore make the indorsement 
of service pursuant to R. M. 3 ITir. 4, c. 3, and it afterwards appeared that the person to 
wbomthe copy was delivered was m hd the defendant : the Court permitted an appearance 
^ be enterea, sec. stat notwithstanding such indorsement had not been made. 
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BaU Court, leave to enter an appearance; sec stat as respected the 

'- — third, notwithstanding the indorsement of service bad not 

9, been made within the three days as required by R« M. 

Gabbieu 3 jfTf^^ 4, c- 3 (a). As to the first part of the motion the 
calls were perfectly regular, but it appeared that on the 
last occasion (the Slst of March\ the party endeavouring 
to efiect the service, having seen at the house of the 
defendants a female, who he was led to believe was a 
servant, from her representations, left the copies of the 
writ with her, with the view of afterwards obtaining a 
distringas against all three of the defendants, and therefore 
made no indorsement of the day of service within the 
three days. Since then it has appeared that the party to 
whom the copies were delivered was in fact Ann Gabriel, 
one of the defendants. It was now submitted, under these 
circumstances, the Court would allow the appearance to 
be entered, notwithstanding the non-compliance with the 
rule of Court. Brook v. Edridge (i). 

Mr. Justice Wightman thought that under, the pe- 
culiar circumstances the application might be granted. 

Rule accordingly. 

(a) Which proTides, that " the person terving a writ of gammons shall, 
within three days, at least, after such service, indorse on such writ the day 
of the week and month of such service, otherwise the plaintiff shall not he 
at liberty to enter an appearance for the plaintiff according to the statote, 
and every affidarit upon which such an appearance shall be entered, shall 
mention the day on which such indorsement was made.*' 

(*) 2 Dowl. 647. 
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Lewis against Curlewis. j^lu! 



T^HIS was an action for work and labour, money paidi A cause in 

which is8U6 

and money due on account stated; to which the had been 
defendant pleaded, except as to 4R and 6d., — (1) the ^^^^asof^n- 
general issue ; (2) payment ; (8) set off; and as to that !^™?tJ,*'and 
sum, (4) payment into Court. The plaintiff joined issue "^'^^^'^^^^d 
upon the three first pleas, and took out the money paid J ▼cro»c| ^^f^ 

into Court by consent, 

was referred. 

The cause came on for trial at Weitminstery before b^ order of 
Lord Denmaih on the 7th of December, 1844, when, by the award or 
consent, a verdict was found for the plaintiff, — damages mJi^ to 
87/., and costs 40#. — subject (by order of nm pritu) " to JI^tOT^ewbat 
the award or certificate of one of the Masters of the 5!?**°i!?'i*^*'*^ 

fit to be done 

Court," to whom all matters in difference in the cause respecting the 

matters in 

were referred, to order and determine what he should dispute; the 

costs of the 

think fit to be done by the parties respecting the matters cause, refer- 
of dispute ; the costs of the cause, reference, and award awanl or 
or certificate to be in the discretion of the arbitrator, who ^ jq the^dis- 
was to " award or certify by whom, to whom, and in what ^IJ^^ who 
manner the same should be paid." Accordingly, one of ^•»to"*ward 
the Masters undertook the reference, and the order of whom, to 

whom, and m 

nisi prius having been made a rule of Court, he indorsed what manner 

the same should 
the rule as follows : — be paid.** The 

'' I hereby certify, that in pursuance of the within certified *<that 

rule, I have heard and duly considered the evidence of badsimained 

the respective parties, and that the plaintiff has sustained a^Ufffoand* 

by the jury, 
besides his cose of suit." 
Held : that the arbitrator having thought proper to certify, he was not bound to determine 
the costs of the issues, or of the reference and certificate, for in the case of a certificate, all 
costs foUow upon the finding of the arbitrator. Inasmuch, however, as the cenificate 
contained no finding upon the issues respectively, the cause was referred back to the 
arbitrator, to state how the verdict was to be entered upon them. 
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BaU CouH. damage to the amount of 31k, the sum found by the 
' - jury as within mentioned, besides his costs of suit." 



Lewis. 

V. 
CURLEWM. 



E. James, now, on behalf of the defendant, moved to 
set aside the certificate upon the grounds : — 

1. That it said nothing respecting the costs of the 
reference and certificate. 

2. That the finding as to the costs of suit was 
ambiguous. 

3. That it contained no finding upon the particular 
issues (a). 

As to the first ground, he contended that, although, in 
ordinary cases, a certificate, without any mention of the 
costs of the reference, &c., would be sufficient, yet that, 
here, inasmuch as the submission required the arbitrator 
to award or certify '' by whom, to whom, and in what 
manner" they should be paid, the certificate ought to have 
contained a distinct statement upon the subject, Morgan 
V. Smith (6). As to the second ground, he used the 
same argument as that in support of the first ; and as to 
the last, it was submitted that it would be impossible 
for the officer to make a proper taxation of the costs of 
the cause in the absence of a finding upon the particular 
issues, and that the certificate was useless without it 

Coleridge, J. Upon the two first points I think that 
there ought to be no rule. The arbitrator has proceeded 
upon the distinction between a certificate and an award, 
and he has probably made a certificate, in order to save 

(a) A fourth ground was mentioned, namely, that the arbitrator only 
stated that he had considered the evidence of the partiet ; but this was 
abandoned. ^ 

(6) 1 DowL N. S. 617 J 9 M. & W. 427, S. C. 
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expense. There is a great difference between a certificate ^*^ ^^^''^' 

and an award, the former is addressed to the associate, .. L^ 

the latter to the parties, and where a certificate is resorted ^'^ 

to, all costs follow upon the finding. Mr. James admits ^''k^k^s. 
that certificates do not> in general, mention the costs of 
the reference and certificate, but he relies upon the 
particular terms of the submission which requires the 
arbitrator to award or certify ** by whom, to whom, and in 
what manner'^ those costs shall be paid. But, I think that 
this makes no di£ference, for, the arbitrator having thought 
proper to certify, those as well as the costs of the issues 
follow upon the event of the certificate as a matter of 
course. With respect to the last point I will look into 
the cases. 

Rule refiised upon the two first objections. 

Cur. adv. vulL upon the third. 

On the S7th of itfay, Wightman, J., at the request of 
Coleridge, J., said that there must be a rule nisi upon 
the third objection. And on the 11th of June, when the 
rule came on for argument, the cause was at once referred 
back to the Master, by fFightman, J.> not generally, but 
merely to state how the verdict was to be entered upon 
the respective issues (a). 

(a) The order of reference contained a clauae enabling the Coort " in 
o«0 of any objection to the ovionl" to refer the cause back to the same 

arbitrator. 



-« • 
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The Queen against The Jostices of Cueahire. 



BaU Court. 
184«. 

June 9. 

/al.^^1^*'^ JN Easter Term, (Jpril 30th), Toumtend obtained a rule 
appeal against ^^gj f^^ ^^ mandamus to be directed to the Justices of 

an order of 

bastardy came Cheshire, directing them to enter continuances and hear 

on for hearing, ^ 

when in con- an appeal against an order of bastardy, 
alleged insuffi- At the Quarter Sessions for Cheshire, held on the 5th of 
se^be^of ° January, an appeal by the putative father of a bastard 
dhnSsecT^e ^^''*^ Cd^Tiit on for hearing, when the justices not deeming 
^*°°* ffnt* ^^^ notice of appeal to have been duly served, it having 
the choice of a bggn gjven to the woman's grandmother, they refused to 
applying for a hear it, but at the same time they gave the appellant the 

mandamus. « i t • /-i /» 

No case was choice of a case, or of applying to this Court for a 

stated, but on , 

the 30th of the mandamus. 

following 
April, {Easter 

^^"uan?* -Bycr^on, now shewed cause. This application is 

applied for made too lale; it should have been made in Hilary 

a mandamus. '' 

Held: that Term, as there was abundance of time for so doing : Aeff. 

the application 

was in time. V. The Justices of the West Riding (a); the judgment 

there of Lord Denman is particularly applicable to this 
case. Neither can the appellant have both remedies, 
' Reg, V. The Justices of Kesteven (6) ; Rex v. The 
Justices of the fVest Riding (c) ; Rex v. The Justices of 
Suffolk (d ). 

Townsend, contra. The Sessions, after deciding that 
personal service was necessary, confirmed the order, 

(a) 1 Gale & Day. 706 ; 2 Q. B. 505. 
(6)13L.J., M. C. (N. S.)78. 
(r) 1 Ad. & £11. 606. 
(J) 6 Ad. & £11 109. 
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subject to a special case, or a mandamus, which dis- 
tinguishes this case from the Queen v. Kesteven, in which 
a special case only was offered. The King v. The 
Justices of Pembrokeshire (a), is in point in favour of the 
appellant The decision of the justices was obviously 
erroneous in holding that personal service was necessary* 



BaU Court. 

1846. 



The QuBEN 

«. 
The Justices 

of 
Chsehire. 



W1GHTMAN9 J. The rule must be made absolute in 
this case. The King v. The Justices of Pembroke^ 
shire (a), justifies my opinion. The Sessions here have 
« come to the conclusion of granting a case, or of leaving 
the appellant to apply for a mandamus, therefore he had 
a double remedy, either for a case or mandamus ; and 
supposing that the parties could not exacdy agree upon 
the case, they must be allowed su£Bcient time to consider 
what had best be done. This case is even stronger than 
the one cited. As to the matter of coming within a 
reasonable time, that depends upon the peculiar circum- 
stances of the case, and I think that in this case they 
were not too late in their application. 

Rule absolute. 

(a) 2 B.& Ad. 391. 



Clutterbitck against Hulls. 



May 27. 
June 1. 



TN this case a rule had been obtained, calling upon the ^. anattoney, 
plaintiff to shew cause why the defendant should not admitted in 

the superior 
Courts at Wettndntter, and having taken out his annual certificate, was arrested on a ca. sa., 
whilst retiring from the County Court, where he had been professionally engaged ; upon 
application to this Court for bis discharge, on the ground of privilege, the above facts were 
stated, but it was not shewn that he had signed any roll of attorneys in the County Court, 
pursuant to the 6 & 7 Vict. c. 73, s. 27, nor was it stated that there was no roll of attorneys in 
that Court. Ueld, upon an objection taken upon this point, that the affidavits were suffi- 
cient, and that under the circumstances it was for the other side to have shewn that the 
defendant was not entitled to practice in the County Court, particularly as the privilege from 
arrest is for the sake of the client. 



Clutterbuck 

V. 

Hulls. 
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BaUCmrt, be discharged out of the custody of the sheriff of 

^* Gloucestershire^ on the ground of his having been 

privileged at the time of his arrest. The affidavit of the 

defendant, upon which the rule was obtained, stated that 

on the day upon which the defendant was arrested, he 

had been engaged in the County Court of Gloucestershire 

as attorney for the plaintifis in five actions, (naming 

them), and that on leaving the Court he was arrested by 

an officer of the sheriff of the city of Gloucester^ upon a 

warrant granted upon a writ of ca. sa., issued out of this 

Court, at the instance of the plaintiff in this cause ; 

that he applied to the Judge of the County Court for his 

discharge, who declined to interfere, on the ground of a 

want of jurisdiction ; that the officer by whom he was 

arrested was actually in Court whilst the causes in which 

the defendant was engaged as attorney were being tried, 

and that he (the defendant) was afterwards lodged in the 

city goal. The affidavit of the defendant's town agent, 

stated that the defendant was a practising attorney of the 

superior Courts of Westminster^ and that he was on the 

roll of attorneys of such Courts, and had been so for 

several years, and had regularly taken out his annual 

certificates. 

F. V, Lee now shewed cause, and objected that the 
affidavit of the defendant was insufficient in not shewing 
that he had signed the roll of attorneys of the County 
Court, whereby alone could he practice there, and claim 
the privilege in question, the 6 & 7 Vict. c. 7S, s. 27 (a), 

« 

(a) This section enacts, ** That every person who shall have been duly 
admitted an attorney of any one of the superior Courts of Law at West- 
minster, shall be entitled, upon the production of his admission therein, or 
any official certificate thereof, ind that the same still oontinues in force, to 
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^ an Act for consolidating and amending several of the Bedi Court, 
laws relating to attorneys and . solicitors practising in loi^* 
England and WaUi^ rendering it necessary that an Clhttbrbuck 
attorney of any one of the superior Courts should, before Hulls. 
he can be entitled to practice in any inferior Court, sign 
the roll of such Court Not having shewn himself 
therefore, to have been an attorney of the County Court, 
he cannot set up a privilege from arrest on such a 
ground. 

MiUeVf contra. The affidavits of the defendant and his 
town agent sufficiently shew that he was an attorney 
regularly qualified to practice in the County Court. The 
mere facts that he was a regular attorney of the superior 
Courts, and was actually practising in the County Court 
is sufficient primd facie evidence that he was practising 
regularly, for it will not be presumed that he was acting 
illegally. Indeed it is questionable if there is any roll of 
attorneys in the County Court [JFightmant J. That 
may be, and if so he cannot sign, but should he not have 
stated this if such were the fact?] Will not this Court take 
judicial notice of the constitution of the County Court ? the 
privilege from arrest is for the sake of the client. Besides, 
the act is clearly prospective, and is intended to apply 
only to attorneys admitted after its passing, and therefore 
the defendant is not within it [ fVigktmafh J* The words 
of the act are clearly retrospective as well as prospective.] 
If the defendant had not been a regular attorney of the 

be adinitted at an attorney in any other of the said Courts, or in any inferior 
Court of Law in England and Wales, upon signing the roll of such other 
Court, but not otherwise, and shall thereupon be entitled to practice as an 
attorney therein, in like manner as if he had been sworn in and admitted an 
attorney of such Court ; prorided always Uiat no additional fee»** &c. 
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1846. 



CLUTTEiLBUCK 

». 

Hulls. 
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County Court, the suitors and the Judge would have 
objected to him, and, under the circumstances, it was the 
duty of the other side to have shewn that he was not duly 
qualified. 

Cur. adv. vuli. 



Jvam itt WiOHTMAN, J. It seoms to me that the defendant is 

entitled to be discharged out of custody upon the ground 
of privilege, for without discussing whether it is not 
necessary to warrant an attorney in practising in the 
County Court that he be an attorney of that Court, or 
have signed a roll, (my own impression being that it is 
not necessary), I think that enough has beeii shewn on 
affidavits to justify his discharge ; for it is said that he was 
an attorney of the Courts at JFestminster, and that he 
was acting as an attorney in the County Court, and it 
was for the other side, therefore, to have shewn that he 
was not entitled so to practice, and this, particularly as the 
privilege from arrest in such cases, is not so much that of 
the attorney as of the client. 

Rule absolute. 



June 6. 



BuTTERWORTH ogainst Williams. 



When partios |^N the 5th of May^ m last Easter Term, JervU ob- 

who are before ^^ . j i n. ■ i /«. 

a Jadge at tamed a rule, callmg upon the plaintiff to shew cause 

ascmmoni are ^^y the judgment roll should not be amended, by stating 
Orart, tbey aro therein the true date of issuing and the return of the fieri 

booDid logo 

promptly. On the lOlih of March, a summoitt was taken out to amend an entry in a judgmeBt 
roU, and was heard on the 12th, when the question was s4joamed to the Court, no motion 
however, was made until the 5th of Afi^, (the 2 1st day of BatUr Term). Held too late. 



BuTTfi&WOaTH 

Williams. 
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facias in this cause into the county of Kent, and the writ Bail Court. 

of testatum fieri facias therein mentioned. From the '^^' 

affidavits used upon the motion, it appeared that the 

plaintiff having recovered judgment against the defendant 

in an action of debt, in which the venue was Kent, issued 

a testatum fi. fa. into London, on the 23rd of February 

last, under which, on the same day, the goods of the 

defendant were seized. It was sworn, on the part of the 

plaintiff, that on the same day an original fi. fa. was issued 

into Kent, and lodged with the sheriff for a return of 

nulla bona, but it did not appear when such writ was 

returned. It was however positively sworn, on the part 

of the defendant, that deponent " searched in the proper 

office of this Honourable Court, and that he found that 

no writ of fieri facias into the county oiKent was returned 

or filed until the 36th day of February last, on which day 

a writ of fieri facias into the said county of Kent was 

returned and filed in this cause in the proper office of this 

Honourable Court." It further appeared that on the 

24th oi February, the defendant signed a declaration of 

insolvency, upon which on the following day (the 25th), a 

fiat in bankruptcy issued, and that on the same day he 

was duly declared a bankrupt, and one William Whitmore 

appointed official assignee. On the 2nd of March a 

summons was taken out at the instance of the assignee, 

calling upon the plaintiff to shew cause why the writ of 

testatum fi. fa. should not be set aside for irregularity, on 

the ground that no writ of execution into Kent was 

returned, and filed before the issuing of the said testatum 

fi. fa. into the city of London. Upon the hearing the 

plaintiff produced an office copy of the judgment roll, 

containing the award of a writ of fieri facias into the 

county of Kent, and the returning and filing thereof 
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Baii CouH. before the issuing of the testatum fi. fa., whereupon Mr. 
— Justice Cresswell dismissed the summons. It was further 

BUTTEBWOBTH 

o. sworn, that on inspecting the judgment roll it was found 

to correspond with the copy as produced. This being 
so, on the 10th of March, another summons was taken 
out at the instance of the assignees, calling upon the 
plaintiff to shew cause ** why the entry on the judgment 
roll of the return of the fieri facias therein mentioned to 
have been issued into the county of Kent, and of the 
award and issuing of the testatum fieri facias therein 
mentioned ought not to be erased, on the ground that the 
said testatum fieri facias was not issued subsequently to, 
but before the filing of the said fieri facias into the county of 
Kent, at the instance of the assignees of the estate and 
effects of the said defendant" Upon the hearing of this 
summons on the ISth of March it was agreed by the 
parties, with the sanction of Mr. Justice Cresnoellf that 
the question should be adjourned to the Court, whereupon 
his lordship indorsed the summons with these words, 
** adjourned, to be heard by the Court" An interpleader 
order had been made on the 5th of March, at the 
instance of the sheriffs of London, and an issue in pur- 
suance thereof had been delivered. The present rule 
was not moved for until the 5th oi May, being the 21st 
day of Baiter Term. 

Martin, and Bovill now shewed cause. This rule 
was moved for too late ; the summons before the Judge 
at chambers was disposed of by being adjourned to the 
Court as long ago as the 12th of March; the other side 
were bound to have come here before the 5th of May, 
which is in fact the twenty-first day of the Term, the 
objection, if any at all, is merely an irregularity, and they 
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were txiand to have come promptly, Warners. Haddon(a). ^^ *'''•*<• 
In Weedon y. Garcia (b\ where judgment was irregularly ' 

Agoed, and execution levied on the 9th of March, it was ^utteewobth 
held to be too late to apply to set aside the judgment on Wzluamb. 
the £8th oi April following, either at the instance of the 
defendant himself or of his assignees, he having become 
a bankrupt, although the assignees were not aware until 
the 7th of AprU of the irregularity. The same principle 
is established by Holmes v. Russell (c) ; Bate v. Law^ 
rence (c() ;- King v. Birch (e), and Newton v. Sctoe (/)• 

Jervis, and Jones, contra. This is not an ordinary 
case; the question was adjourned from the Judges' 
chambers, and it was known therefore to the other side 
that this motion would be made ; it was in effect a motion 
standing over. Third parties are now interested. 
[JVightman, J. There is no rule which enables third 
parties to have a longer time for their proceedings than 
other persons.] If the point is reduced to a question of 
time* the facts upon it cannot be disputed ; but all the 
parties were aware that this rule would be obtained, and 
there was no reason for being particularly prompt 

WioHTMAM, J. You were aware of the objection on 
the 12th of March, and were referred to the Court ; that 
permission however did not enable you to come at any 
time you liked. If I permit this case to be argued, it will 

(a) 9 Dowl. 960. (d) 2 Dowl. & L. 83. 

(b) 2 Dowl. N. S. 64. («) 3 Q. B. 425. 

(c) 9 Dowl. 487. (/) 6 M. & G. 779.» 

* Cause was also shewn npon the merits, but as the judgment was given 
upon this objection obI;^, the other arguments are omitted. 

VOL. 1. N 
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Saa Court. \^ ^ precedent for the future. The objection to the writ 
is but an irregularity at the utmost, and it cannot be dis- 



BoTTERwoRTH gyised that this is taking advantage of it in a collateral 
WiLUAMs. manner. Now do the usual rules applicable to irregu- 
larities apply here? I think they do. There may, 
indeed, be some indulgence extended to parties in cases 
of bankruptcy where other persons become interested in 
the proceedings, but here the objection was well known 
on the 10th of March^ when the summons was taken 
out, and there is really no satisfactory reason given for 
the delay. The rule must be discharged. 

Rule discharged. 



Jane 4. DoE deOl. HaRRISON V. RoE. 



Where a party Jp^RRY moved for a rule nisi for judgment against 
to 8er?eThe^ ^^^ casual ejector. It appeared on affidavit that the 

l^d^UmL ^'®'*^ *^ *^ plaintiflTs attorney attended at the dwelling- 
attended'at^* house of the tenant in possession (which was the property 
dwelling-house sought to be recovered), with the view of serving the decla- 

(the premises 

in question) ration, and having knocked at the front door discovered 

and was unable . it-i-it iii v 

to gain admit- that it was bolted and barred, he then went to the back 

saw near the of ^he premises, near which he saw a young woman fif- 

§aaght«p of ^^^^ ^' sixteen years of age with other children, who 

who^rtated Stated that she was the daughter of the tenant in posses- 

that she did gj^n b^t did not reside with him, and that her father 

not live with 

her father, 

who was at home, but would not be seen, and to whom was explained the nature of the 

business, and with whom an appointment was made for the next day, she promising that she 

would inform her father of it, and the party having accordingly attended the next day, hut 

being unable to see any one, stuck the declaration on the front door. Held; not sufficieiit 

for a rule nisi for Judgment 
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was home but would not be seen. He then explained the ^^^ ^<'«^' 

nature of his visit, and made an appointment to call again 1_ 

the next day, and desired her to inform her father of it, Habubon 
which she promised to do. On the following day accord- j^'^^ 
ingly he again called, when he saw the same children, 
who ran away upon his approach, whereupon, being 
unable to see any one else, or gain admittance, he went 
to the front of the house and stuck the declaration and 
notice against the front door. [ Wightman^ J. Why did you 
not leave a copy of the declaration with the daughter?] 
We could not do that, as she did not reside upon the pre- 
mises, but she said she would tell her father ; and it is clear 
that he keeps out of the way to avoid being served. 

WiGHTMAN, J. I think you have not done enough. 
Were I to grant this rule, any one who knocks at the 
door, and cannot see the tenant, may stick up the decla- 
ration on the door, and then sign judgment. 

Rule refused. 



BouLTON against Pritchard. Jmeii. 

^HIS was an action of debt brought by the plaintiff, Whenitclearly 
who was a drover, to recover from the defendant (a substantial 

justice has 

farmer and cattle dealer), the sum of 8/. II «. lit/., being been done 

between the 
parties, the 
Gomt will not grant a new trial, though the verdict is not warranted by the evidence. 
A, brought an action against B,, and in his particulars gave credit for a sum of money 
paid by B. A summons was afterwards taken out by the defendant, and an order made for 
abetter particular of one item of the plaintiff*s demand, whereupon the plaintiff delivered a 
fresh particular of his whole demand, omittinff the credit given to the defendant for payment ; 
the defendant pleaded the general issue, and the cause was sent for trial before the sheriff. 
At the trial it appeared that the j>laintiff had only annexed to the writ a copy of his second 
particular, and having proved a claim against the defendant, not sufficient to cover the 
amount for which he had ffiven credit in his first particular, the defendant tendered in evidence 
the first particular as delivered by the plaintiff, which was objected to on the ground of there 
bemg DO plea of payment on the record, and was rejected oy the undershenff. The jury, 
however, naving heard the discussion, returned a veraict for the defendant, and a rule msi 
for a new trial being obtained by the plaintiff, on the ground that the verdict was against 
eridenee. Held ; that as substantial justice was done, the Court would not dkturb the verdict. 

N ^ 
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Bail Court, the balance of an account* The particulars delivered 

^^^' were as follows : — 

BocLTON it This was an action brought to recover the sum of 

ParrcHABD. SL lU. lid., being the balance due from the defendant 

to the plaintiff on the following account :-^-^ 

1845. £. s. d. 

August Ist to 9th. To 9 days at 3s. 6d. per 

day . . 1 11 6 

October 10th "1 ^ ^ . , . « /? , 

I To 74 days at Ss. 6(L per 

'^ f day . . 12 19 

December 22nd. J 

Paid for feed of cattle, pikes, and man 

to assist during those periods, at 

plaintiff's request . • 30 16 5 



45 6 II 

By cash at various times . 36 15 



Balance due . £8 11 II 

Above are the particulars of the plaintiff's demand in this 
action, and for the recovery whereof he will avail himself,'* 

&c., &c. 

Upon this the defendant took out a summons for a 
better particular of the third item o(30L I6s. 5(2., where- 
upon an order was made in the following words, *^ Upon 
hearing the attorneys or agents on both sides, I do order 
that the plaintiff's attorney or agent shall deliver to the 
defendant's attorney or agent a further and better account 
in writing, with dates and items of the particulars of the 
plaintiff's demand for which this action is brought as to 
the last item, and that in the mean time all further pro- 
ceedings jn this cause be stayed," &c. 

In pursuance of this order a further particular was 
delivered as follows : -^ 



i 
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** The following are the further and better particulars of ^^^ Comn. 

plaintiflTs demand, delivered pursuant to the order of ^^'*^- 

the Honourable Mr. Justice Coleridge, dated the 9th Boulton 

day ot February f 1846. Pbitchard, 
184>5. £. 9. d. 

^t«$fttf^lstto9th. To9daysat8f.&iperda7 111 6 

October lOth 1 

I To 74 days at 3*. 6i per 

Decen^er^^nd.] ^^ ' ' *^ ^^ « 

1845. 
August 6. Paid toll for 45 beasts at two gates 

between Ryader and Penybout, Rculfiorshire 8 9 
Paid ditto at Penybout" 2 6 

Then followed sixty-eight other items of a similar 
nature, and at the end of them the particulars were dated 
and signed by the plaintiff's attorney. No balance being 
struck, and no mention made of the credit given for 36L 
I5s. as in the first particular. 

The defendant pleaded one plea, namely, ''Never 
indebted,*' and an order having been made for the trial of 
the issue before the sheriff of Gloucestershire, the action 
came on for trial on the 1 1th of May last. At the trial 
it appeared that a copy of the last particulars was alone 
annexed to the writ, and the plaintiff having, by his 
witnesses, established a claim of 22L, the attorney for the 
defendant tendered in evidence the notice of declaration, 
with the particulars originally delivered, containing the 
admission of payment by the defendant to the amount of 
86/. I5s. This however was objected to, as there was no 
plea of payment on the record, and no admission of 
payment in the particulars annexed to the writ of trial, 
and the undersheriff being of this opinion rejected the 
evidence, and directed the jury to find for the plaintifi^ 
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The jury, however, who had heard the discussion upon 
the subject of the admission of the evidence of the par- 
ticulars, found a verdict for the defendant 

Peacockf having on the part of the plaintiff, obtained a 
rule nisi for a new trial, on the ground of the verdict 
being against evidence, 

Greaves now shewed cause. The undersheriff was 
wrong in rejectinfir the evidence of the first particulars, 
which contained the admission of payments by the de- 
fendant, of a sum more than sufficient to satisfy the 
demand of the plaintiff as proved at the trial ; and, as the 

• 

defendant must have had a verdict if such evidence had 
been received, the Court will not disturb the verdict 
which has done substantial justice between the parties. 
It was the duty of the plaintiff to have annexed the first 
particular to the writ, inasmuch as the second was ob- 
tained not for the purpose of superseding the first, but as 
an explanation of one of the items. [Wightmanf J. 
Ought not the undersheriff to have received this evi- 
dence?] Peacock. I do not contend that he ought not to 
have received it, but that as he did not receive it, the ver- 
dict for the defendant was unsupported by any evidence. 
[ Wightmariy J. Suppose the undersheriff having refused 
this evidence, the jury should have returned a verdict for the 
plaintiff, the defendant could have come to the Court for a 
new trial]. Greaves^ Yes, and he could in that case have 
moved for it with costs, as against the attorney. Morgan v. 
Harris (a). [Wightman, J. Suppose the particulars an- 
nexed to the record are not the same as those delivered. 



(a) 1 Dowl. 570. 
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what is the effect ?] Morgan and Harris points it out ; ^^^ <^ourt, 
then Lord Lyndhurtt, C. B., says, " If the defendant ^^^^' 
had been in a condition to raise the point at the trial, by oulton 
shewing the discrepancy between the particulars delivered Pwtchahd. 
and those annexed to the record, and the point had been 
reserved, we might have ordered a nonsuit to be entered." 
[ Wightman^ J. It is quite clear, that if the undersheriff 
had received this evidence, that the verdict would have 
been correct.] The particulars need not be taken as 
evidence, but as limiting the plaintiff's demand. By the 
roles of all the Courts, R. G., T. T., 1 Wm. 4, the plea 
of payment is not necessary where the particulars given 
admit payments ; and when the plaintiff goes for a balance 
he is restricted to that amount, and a plea of payment 
is then taken to go to that balance. In Smethurst v. 
Taylor (o), Lord Abinger said, " The plaintiff by ad- 
mitting in his particulars payment of a certain sum, makes 
it unnecessary for the defendant to prove payment of any 
sum so admitted, but to entitle him to recover, he must 
prove that the defendant owed him something beyond 
what he had admitted the defendant had paid him. In 
other words, he must prove a residue beyond the sum 
paid to him.** [Wightman^ J. If I possibly could I 
would assist this case ; it appears that by reason of the 
failure of the undersheriff to receive decisive evidence, 
(for so I put it) the defendant was unable to have the 
advantage of the admissions of payments ; but the jury 
being, as it would seem, aware of this evidence, in order 
to do a little right, do a great wrong, and give a verdict 
for the defendant Now, suppose the Court sees that if 
the rejected evidence had been received, the verdict must 
have been the same — ^is there any case rebus sic statUibust 

(a) 14 L. J., Ex. (N. S) 86. 
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Bfltf Caitri. in which the Court has refused to send the cause again 

1_ down for tria I?] There are several cases in point In 

BouLTON ^^^f^ ^ ^y^^ ^^^^ Lord Mansfield says «* The rule 
Pbitchabd. jj^j J dQ^n by Lor^j Parker, in the case of the Queen v. 
The Corporation of Hekton, H. B. R. 12 Ann. seems to 
be the best general rule that can be laid down upon tlus 
subjecti viz. : * Doing justice to the party ;' or> in other 
words, * attaining the justice of the case;'** and agun^ 
'* The reasons for granting a new trial must be coUected 
from the whole evidence, and, from the nature of the c»se, 
considered under all its circumstances." In Smith v. 
Brampton (6), which was an action on the case against 
the defendant for negligently keeping his fire, there was 
a verdict for the defendant, which was clearly against 
evidence ; the Court refused a new trial, because it was a 
^ hard action. So in Edmondson v. MacheU (c), Ashhurst, 
J., said, '^ An application for a new trial is an application 
to the discretion of the Court, who ought to exercise that 
discretion in such a manner as will best answer the ends 
of justice ;" and again, he observed, *' And all the Judges 
are unanimously of opinion, that as complete and sub- 
stantial justice has been done, there is no reason for 
granting a new trial." So in Greaser's, Barrett (d), it 
was clearly shewn, that if '^ it was clear beyond all doubt, 
if the verdict had been for the defendant, it would have 
been set aside as ioiproper," (in case rejected evidence 
had been received^ '' that no new trial would have been 
granted." In this case the principle was much discussed, 
and if the plaintiff is substituted for the defendant, it is 
precisely in point. The same principle was recognised 
in Rutzen v. Farr (e), and in Wright v. Tatham (/). 

(a) 1 Burr. 395. (c) 2 T. R. 4. (e) 4 Ad. & £11. 53. 

(6) 2 Salk. 644. {d) 5 Tyr. 475. (/) 7 Ad. & £11. 313. 



r 
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In Foxcroft ▼• Devonshire (a), Lord Manefield said^ BaUQmrt, 
*• Though the ground of the verdict should be wrongs l^^* 
yet if it clearly appeared to us now that upon the whole Boulton 
no injustice had been done to the defendantSi or if it Phitchabj). 
clearly appeared to us now that the plaintiffi, by another 
form of action^ could recover all that they have got by 
this verdicti we think the Court ought not to grant a new 
triaL Wilkinson v. Payne (6) is also a strong case upon 
this point There it was held that if the jury had found 
a verdict for the plaintiff upon a presumption contrary 
to evidence, the Court will not grant a new trial if the 
plaintiff be entitled to recover in conscience and equity. 
In that case. Butter^ J., says, '^ If the verdict be con- 
sbtent with the justice, conscience and equity of the case 
we ought not to grant a new trial. This is not so strong a 
caae as that of Deerly v. The Duchess of Mazarine {c), 
where the Court refused to grant a new trial, though the 
verdict was against law.*' It is clear therefore, that the 
Court will not grant a new trial, when justice has already 
been done between the parties. This rule is very forcibly 
laid down in Mr. Justice Denisons judgment, in Bright 
V. Eynon {d\ in which he says, ^* The granting a new 
trial, or refusing it, must depend upon the legal discretion 
of the Court, guided by the nature and circumstances of 
the particular case, and directed with a view to the attain- 
ment of justice." In seeking for a new trial in the 
present case, the plaintiff is taking advantage of his own 
wrongful act, in not having annexed the proper particulars 
to the writ of trial, for had he annexed them, he must 
have been out of Court 

Peacock^ contri. There is no case in point in which 

(a) 2 Burr. 936. {h) 4 T. R. 46a 

(c) 1 Sdk. 116; 2 Salk. 646. {d) 1 Burr. 397. 
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BaU Court, the Court has refused a new trial, when the verdict has 
not been warranted by evidence. The case of Crease ▼. 
Barrett, was one in which evidence had been rejected, 
and the Court granted a new trial, saying in reference 
to the case of Doe dem. Lord Teynham v. Tyler (a), 
(which was quoted, to shew that the Court had power to 
refuse a new trial where evidence has been improperly 
rejected, if in their judgment the evidence ought to have 
no affect), that " we cannot help thinking that the rule 
is there laid down much too generally, and it is obvious, 
that if it were acted upon to that extent, the Court 
would in a degree assume the province of the jury, and 
besides, its frequent application would cause the rules of 
evidence to be less carefully considered.'' [WightmanyJ. 
Ought I not to consider the evidence which had been 
rejected improperly, as if actually given at the trial?] 
No; this action is brought for a larger amount than 
credit is given for, and it might be supposed that the 
plaintiff, knowing that the defendant could not give 
evidence of payments, would only prove sufficient to cover 
his real demand, and that if the particulars had been in 
evidence, he would have proved a much greater amount. 
[Wightmath J. Suppose you had given credit, you must 
still have proved the full amount ?] Yes, if the parti- 
culars had been annexed to the record. [Wightman, J. 
When I see this, that the jury without that evidence, 
which they ought to have had, give a verdict, and if the 
same &ct8 go down to the jury, the rejected evidence will 
be received, and a similar verdict shall be given, I must 
satisfy myself that such verdict will be wrong.] With 
submission, that is a wrong principle, and if acted upon, 
will give rise to great inconveniences. This is not a 
case in which if the cause again goes down for trial, the 

(a)6Biiig. 561. 
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verdict will necessarily be the same ; the plaintiff may ^^^T!^' 
prove a larger claim not covered by the payments of the 
defendant. 



BOULTQN 



PancHAao. 



W1GHTMAN9 J- This case undoubtedly differs in its 
particulars from those cited, and I certainly at first enter- 
tained some doubt upon the subject, but, upon the whole, 
I think it is within the principle of the cases mentioned, 
and that I ought, therefore, not to grant a new trial ; for, 
taking the evidence on behalf of the defendant, it appears 
that credit is given by the particulars for more than the 
plaintiff proved was due to him. But it is said that not- 
withstanding this was so, yet as there was no plea of pay- 
ment on the record, and the particulars admitting the 
payments of the defendant were not annexed to it, the 
defendant had no right to give any evidence of payment 
But it must be remembered that the reason for dispensing 
with a plea of payment, is because the plaintiff admits it. 
It appears that in the first particulars credit was given to 
the defendant for a certain sum as payment, and that a 
summons was taken out, upon which an order was made 
for a better particular of one of the items of the plain- 
tiff*8 demand, whereupon the plaintiff delivered an entirely 
fireah particular, but altogether omitting the credit before 
given to the defendant, and it is this second particular 
only which he annexes to the writ of trial. It is clear that 
he ought to have annexed the first particular also to the 
record in this case, and if I granted this rule, it would be 
allowing the plaintiff to take advantage of his own wrong. 
Now, if upon the whole case it appears that this verdict 
which has been given, will be again given, to what purpose 
shall I again send the cause down for trial? No doubt, if 
the evidence had been received the verdict would have 
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been right, and if a verdict had in such a case been 
returned for the plaintiff, the defendant would have been 
justified in applying for a new trial. Without, therefore^ 
laying down any strict rule, it seems to me that if a 
new trial be granted, only the same result will be come 
to, and that I ought not to allow it. The rule will be 
discharged. 

Rule discharged. 



Jose 12. 



Doe dem. Thomas against Roe. 



When the 
teDant in 
pouesnon 
was served in 
£a«eer Vaca- 
tion with a 
declaration in 
ejectment, the 
notice at the 
foot of which 
required htm 
to appear as 
of next hotter 
Term (instead 
of TVtnt^ 
Term), the 
Court granted 
a rule nisi for 
judgment 
agamst the 
casual ejector. 



F THOMAS moved for judgment against the casual 
ejector. The notice to the tenant in possession was to 
appear as of next iSo^^^r Term (instead of TWrn^^ Term.) 
It was served on the 16th of MayJ^ Easter Vacation) and 
it was submitted, that under these circumstances, the ser* 
vice was sufficient to entitle the plaintiff to judgment, as 
the tenant could not have been mislead. 

WiGHTMAN, J. You may take a rule nisi. 

Rule nisi, returnable at chambers (a). 

(a) See Doe dem. Woodroffe e. Roe, 6 Scott, N. B. 800. 
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184& 
Rogers d^ainst Vandercombe. 

2tfay 8. 



f>ROWDER, in Eatter Term (16th April), obtaineda Underthe 

rule, calling upon the defendant to shew cause why a c. 17, •! \\ the 
rule for judgment as in case of a nonsuit, for not pro- sains power to 
teeding to trial, pursuant to a peremptory undertaking, SJ^VonSe"^ 
should not be discharged, and why the peremptory under- Jj^**^ 
taking should not be enlarged. noncomplianee 

*^ ° with a peremp- 

This was an action brought to recover a sum of money, tory undertak- 
ing as before, 
and the writ of summons was issued on the 27th of July. The defendant 

1S44, being the last day for saving the Statute of Limita- terms to try 

tidns. In Michaelmas Term, 1845, a rule was obtained for nSter^ffoJ^ 

judgment as in case of a nonsuit, which in the same Term ^*^*^f^?i 

was discharged, on the plaintiflTs giving a peremptory ^5"*°^® 

undertaking to try at the sittings after the then next ground of the 

rr-i m . . absence of a 

Hilary Term. At such sittings a motion was made on material wi^ 
the part of the plaintiff to postpone the trial, on the ground npon inspec 
of the absence of a material witness, and on such applica- record, it was 
tion it was discovered that an irregularity had occurred iSd^b^jiJ©. . 
in entering the record, and that it was not, in fact, in Court, ^j'^th 
whereupon the cause was ordered to be struck out of the »««« was, 

'^ accordingly, 

list, and on the first day of the following Easter Term, a strockoutofthe 

mer. On the 

rule absolute was obtained for judgment as in case of a first day of the 

nonsuit, and upon the day following the present rule. Temuie de- 
fendant ob- 
tained a role 

Montague Smith shewed cause. The defendant is Sii^*"* 
entitled to judgment absolute as in case of a nonsuit, the *j^2ff*^*d 
plaintiff having failed to perform his peremptory under- J^^®<J*7 

following the 

taking. The affidavit itself, upon which he grounds his plaintiff 

obtained a 
rale nisi to set 

ande such mle, and to enlarge the peremptory ondertaking, which rule of the plaintiff, under 

tbe^circumstancei, the Court made absolute. 
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Baa Court, motion, is too indefinite, but, independently of that, the 
Statute is decisive, and this Court must give judgment, 
RoGERB ^j^g words of the statute being imperative. The 14 Geo. 2, 
Vandercombx c. 1 7, s- I , which governs this subject, enacts, that where any 
issue is joined in any action, and the plaintiff has neglected 
to bring such issue on to be tried according to the course 
and practice of the Court, it shall be lawful for the Judges 
of the said Court respectively, at any time after such 
neglect upon motion, " to give the like judgment for the 
defendant or defendants, in every such action or suit as 
in cases of nonsuit, unless the said Judge or Judges shall, 
upon just cause and reasonable terms, allow any further 
time or times for the trial of such issue ; and if the plain- 
tiff or plaintiffs shall neglect to try such issue within the 
time or times so allowed them, and in every such case the 
said Judge or Judges shall proceed to give such judgment 
as aforesaid." So that the Court has no discretion upon 
the failure of the plaintiff to try after a peremptory under- 
taking, but is bound to give judgment for the defendant. 
If the plaintiff had desired a further enlargement he should 
have applied before his undertaking expired. In Ward 
v. Tumer{a), in which the cause was not tried, in conse- 
quence of the illness of the Judge, Mr. Justice Coleridge, 
said, " although there had been no moral fault or neglect on 
the part of the plaintiff, yet, in the sense of a condition, 
it was a peremptory undertaking to be responsible, though 
he had no control over the circumstances which prevented 
the trial. The plaintiff should have applied in Michael- 
mcLt Term to enlarge his peremptory undertaking, and if 
that had been done, no doubt the Court would have 
looked into all the facts of the case.** This case lays 
down the rule, therefore, that, whenever there has been a 

(a) 5 Dowl. 22. 
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failure in complying with the undertaking to try, no 
matter from what cause, the statute applies. In Peirie v. 
CuUen (a), the cause was duly entered pursuant to the 
plaintiff's undertaking, but in consequence of the arrear 
of business it was not tried, and was made a remanet, and 
the plaintiff having in the next Term taken no steps to 
enlarge his undertaking, and a rule absolute in the first 
instance having been obtained for judgment as in case of 
a nonsuit, the Court refused to set it aside, and the ruling 
of Mr. Justice Coleridge was upheld by the full Court of 
Common Pleas. But, independently of this, here has 
been clear neglect, inasmuch as the record was defective, 
so that even had the witness been present, the cause could 
not have been tried. 

CrotodeTf contrd. The case of Ward v. Turner would, 

if acted upon as an authority, go to alter the practice so 

well established upon this subject, and is opposed to the 

later case o{ Lumleyw. Dubourg {b\ in which all the former 

cases are considered, and which decides that the word 

*' neglect" in the latter part of the 14 Geo* S, c. 17, s. 1, 

has the same meaning as the same word in the former 

part, and that it is to be dealt with in a similar manner ; 

and if so, the plaintiff shews sufficient reaaon for his 

omission to try Here an application is made to postpone 

the trial, on the ground of the absence of a material 

witness, atid then it is that the Judge finds that there is 

something wrong in the entry of the record. There has 

been here no wilful neglect, and if this rule -is not 

granted, the plaintiff will be deprived of all remedy, as 

the Statute of Limitations will then be pleaded. This act 

of Parliament should be construed liberally, and as there 

(a) 14 L. J., C. P. (N. so 29. 2 Dowl & U 640. (6) 14 M. & W. 295. 
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Ani Ctmrt, jg nothing here which shews a disposition on the patrt of 

' — the plaintiff not to try, it will be excessively hard upon 

him not to grant his application. 

Cur* adv. vuU. 
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V. 

Vanobboombi 



June 2. 



WiGHTMAN, J. This was a motion to enlarge a 
pereotiptory undertaking, and to discharge a rule absolute 
for judgment, for not proceeding to trial pursuant to a 
peremptory undertaking. It appears that, in this case, the 
undertaking was given to try at the sittings after Hilary 
Term, and that when the cause was about to be called on, 
an application was made to postpone it, on the ground of 
the absence of a material witness, but it was then dis- 
covered that there was a material defect in the record, 
which prevented of itself the cause from being tried. 
However, it appears to me that there was sufficient in the 
affidavit of the absence of the witness to make out a case, 
and if it had depended upon that, I have no doubt the 
trial would have been postponed. In Easter Term a 
rule absolute was granted as usual for judgment as in 
case of a nonsuit, and then the plaintiff moved the present 
rule ; and the question now is, whether, consistent with the 
cases, I am at liberty to enlarge the peremptory under- 
taking upon any terms which are reasonable ? For the 
defendant, two cases are relied on in opposition to the rule, 
one of Ward v. Turner (a), and a later one in the Com-' 
mon Pleas of Petrie v. CuUen (6), and in both of these 
cases, the Courts were of opinion that if judgment abso^ 
lute, for whatever default, had been obtained, they would 
not have interfered to have relieved the party, and the 
Courts seem to have been restricted in the last case by 

(a) 5 DowL n. (b) 3 Dowl & U 64a 
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the wording of the latter part of the clause *of the act. Saa Court. 
The statute says that, *' if the plaintiff or plaintiffs in any I8w. 
such action shall neglect to bring such issue on to be fioGsus 
triedj according to the course and practice of the said Vandkbcombe. 
Courts respectively, it shall be lawful for the Judges, to 
give the like judgment for the defendant as in cases of 
nonsuit, unless they shall upon just cause and reasonable 
terms allow any further time for the trial of such issue.** 
In this case the words are applicable to the bringing on 
of the issue to be tried. Now, in construing the word 
** neglect," the Court has been exceedingly liberal, and 
the slightest possible excuse has been held sufficient. 
Then the act goes on, ** and if the plaintiff or plaintiffs 
shall neglect to try such issue, within the time or times 
so allowed them, and in every such case, the said Judge or 
Judges shall proceed to give such judgment as aforesaid," 
without the clause added to the former part, allowing 
additional time ; but the same word *' neglect** is used, 
and it was held in the two cases I have referred to, that 
that word includes every omission to try, and if the 
omission should even arise from circumstances over which 
the plaintiff has no control, still the act of Parliament is 
imperative, and that no enlargement can be allowed. But 
there is a later case of Lumley v. Dubourg (a), in which 
these cases were reviewed, and in which the Court of 
Exchequer was of opinion that the word ** neglect" in the 
latter part of the clause is not to have a difierent con- 
struction put upon it than it has in the earlier part of the 
section, and I am disposed to take the same view of it as 
that Court, not only because it appears to be the most 
reasonable, but because it is the latest decision, and after 

(a) 3 Dowl. & L. 8. 
VOL. I. O 
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a full argunmnt* Now has the plaintifi here been guilty of 
any neglect in trying after giving the peremptory under- 

BOGBBB 

V taking? It has been argued that there was a neglect, 

because of the defect in the record ; but although this was 
so, I think there was also such aground for pos^nement 
as would have justified the Court in puttbg off the trial, 
and under the peculiar circumstances of the case, it is too 
much to say that the plaintiff neglected to try, when, if he 
had brought on the case, he must have been defeated by 
the absence of his witness. Upon the whole, it seems 
that the plaintiff was not guilty of such a neglect as to 
induce the Court to allow the judgment of nonsuit to 
stand I do not advert to the Statute of Limitations 
running against the plidntiff's demand, if this judgment 
stands, though that certainly would weigh with me if I 
could let the judgment stand consistently with the statute. 
The rule, however, ought to be made absolute upon a 
peremptory undertaking to try at the adjourned utting 
after this Term, at all events, and under these terms he is 
to have no further time. 

Rule absolute, the plaintiff under* 
taking peremptorily to go to trial 
at the sittings after Term at all 
events, paying the costs of the 
day, the costs of the Application, 
and of the rule for judgment. 
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Bail CourU 

1846. 



Wood against Hume.- June 9. 



QN a former day (XBrien obtained a ruley calling upon 1^« defendant 

the defendant to shew cause why the plaintiff should not Home, 

be at liberty to amend the judgment signed in this action, nuned in the 
by inserting the Christian name of the defendant It theuumeway; 
appeared that in the writ and declaration, the defendant ^e^eT^^ 

was described as Hume. No objection to this was j?^°* ^^ 

raised by the defendant, who, after pleading to the action, ^^ ^T^^a^ 
consented to a Judge's order for the payment of the costs, and then 

signed his 

debt) which consent was signed in the name of ** Robert name •< Robert 
Montague HvmeJ* The judgment was signed, however, H^^Jadg- 
(on N<yi>. 7, 1844), with the omission of the Christian "^^1^' 
names, the oflScer refusing to insert them. The present ^"^e ii" 
appli.eation, it was suggested, was rendered necessary in ^^\^^ ?" 
order to enable the plaintiff to proceed to outlawry. of the Court 

refusing to 
alter it. On 

Bramwell shewed cause. The amendment in this case to the Court, 
cannot be allowed, because, if only the judgment is to be y^ after. ^ 
amended, it will vary from the declaration and writ, and rion^aTgken 
an amendment of the writ is now never allowed, except J° *^\nd*the^ 
to save the Statute of Limitations, Arch. Frac. 1118, 7th judgment, and 

the declaration 

ed. Larkinv. Watson (a), Colston v. Berens^b), Partridge by inserting the 

defendant's 

V. Welbank(jc), and the object here is not to save the Christian 
statute. The Court has refused to amend the defend- 
ant's name in a warrant of attorney, Jrch. Prac, 113S, 
1133, 7th ed.. Sale vXompton {d). If the writ had been 

(a) 2 Dowl 663. <c) 6 Dowl. 93. 

(&) 3 Dowl. 253. (d) 2 Stra. 1209. 

O 2 
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Bad Court, 

1846. 

Wood 

V. 
HUMK. 



issued against the defendant by a wrong name, his only 
remedy would have been under the 3 & 4 Wm. 4, c. 4^, 
8. Ill by applying to a Judge at Chambers, to have hia 
right name inserted, and as he has not done so, he is 
precluded from taking the objection, and the future pro- 
ceedings can be had against him without the insertion of 
the Christian names. 



O'Briefh contriL The difficulty here is, that the real 
Christian names have been obtained in the consent to the 
Judge*s order for payment of the debt, and it was the 
fault of the officer in not permitting the judgment to be 
signed in those names. [Wightman, J. He was bound 
to enter up judgment in the name of the action* You 
should have amended.] It was in the power of the 
defendant only to have amended. [Wightman^i. If the 
judgment is amended, would it not be instantly irregular, 
as not warranted by the previous proceedings? What 
would warrant the sudden change of names?] Every 
thing necessary to justify the amendment would be 
included in the order. 



WiGHTMAN, J. I find that in Moody v. AtlaU (a), 
the Court refused to allow the Christian name of the 
plaintiff to be apaended after issue joined, but this was 
upon the ground that it was only a misnomer, of which 
the defendant could then take no advantage. But here^ 
the plaintiff asks for the amendment, in order to be 
enabled to take further proceedings against the defendant. 
I have no doubt I have authority to authorise the 
amendment. I cannot amend the writ, but the difficulty 

(a) 3 DowL 486. 
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in this case can be cured by amending the declaration and 1846i 
all the subsequent proceedings. ^ 



Rule absolute to amend the decla- 
ration and judgment, on payment 
of costs of the amendment and of 
this motion. 



Wood 
HuiCB. 



LiPSCOMBB against Turner^ 

npHIS was a rule calling upon the plaintiff to shew '^?"P'^ 
cause why the Master should review his taxation of stayed upon 

payment of 

costs. From the fiiBdavits on both sides, it appeared that the debt and coat* 
action was brought by the plaintiff) as surviving executor between attor. 
of one John Holland, on an indenture of assignment for Sbeccwtssh^d 
the recovery of a mortgage debt and interest. That in ^cha^e^L 
the year 1844, a bill in Chancery was filed by the creditors *? include all 

^ * J J the costs of the 

of the said John Holland against the plaintiff and his co- plaintiff, m the 

action, but 

executor (since deceased), for the administration of the said none other, 
John HollandPs estate and effects, and that by an order of ha^e been 
the Court of Chancery, made in such suit, bearing date the j^<^^^in 
19th March, 1844, John Hogerson was appointed receiver ^^jj^fjj* 
of the rents and profits of the real estate of the said John T^^^\* ^^ 

■^ intended to 

Holland, and to collect and get in his outstanding personal ^ P*^^ ^J ^® 

defendant, 

estate, and it was thereby ordered, that in case there should should be spe- 
cially provided 
be occasion to put any of the debts in suit for the recovery for in the order. 

A. was in- 
debted to B. 
who dyinff » his creditors filed a bill m Chancery for the administration of his estate and 
eflbcts, whereupon a receiver was appointed, who was restrained from brinffing any action 
without the i^probation of the Master, to whom the cause stood referred. It becoming 
necessary to sue A. for his debt, a state of facts was prepared and laid before the Master 
for his assent to the action, and upon such assent being obtained, an action was brought. 
Subsequently A. gave a consent to a Judge's order for the payment of the debt and costs to be 
taied as between attorney and client Held, that the costs incurred in obtaining the sanction 
of the Master to the bringinff of the action, could not be charged against the £fendant, and 
if intended to havd been so ounrged, should have been specifically mentioned in the Judge's 
Older itielt 
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Baa Comi, thereof, the same was to be done with the approbatiofi of 

1846 
' — the Master, to whom the said suit stood referred, and 

0. that the said John Rogenan was to he at liberty to make 

UANSB. ^^ ^f ^^ names of the said executors for that purpose. 
That being unable to obtain payment from the defendant 
of the debt and interest, a state of facts, and proposal for 
putting the said debt and interest in suit was, on the 18th 
of February, 1846, laid before the said Master, which 
state of facts was allowed by him, and the present action 
directed by him to be brought. That the present action 
was brought accordingly, but was stayed by an order of 
Lord Denrnan, on the 7th of May following, of which die 
following is a copy :-^ 

** David Lipscombef surviving executor of the last will 
and testament of one John Holland deceased v. William 
Turner. Upon hearing^ the attorneys or agents for the 
plaintiff^ and the defendant in person and, by consent, I 
do order that all proceedings in this cause L . stayed ; but 
in case default be made in payment of 4001., the debt for 
which this action is brought, with interest thereon at 5L 
per cent, from the 19th day of January, 1843, and costs to 
be taxed as between attorney and client, such costs to in- 
clude costs of registering judgment on the 2Zd day ofMay 
inst., (plaintiff being at liberty to sign final judgment, and 
tax the costs forthwith), the plaintiff shall be at liberty 
(and also his executors, administrators, or assigns, in case 
of his death, either before or after judgment or execution), 
to issue execution or executions for the amount remaining 
unpaid at the time of such default, with costs of execution 
or executions, whether by fi. fa., elegit, or ca. sa., or either 
— likewise the costs of any other writ or proceeding 
that may be necessary, as also the costs of ruling the 
sheriff or sheriffs to return such writ or writs, sheriff's 
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poimdagei officer's fees, costs of levyingt expenses of sale, 
and all other incidental expenses. And I further order 
that it shall not be necessary to revive such judgment by 
scire facias or otherwise. Dated the 7th day of May, 
1846,'' "Dbnman." 



Ban Court. 

1846. 

LiPSOOHBB 

TvBNsa. 



It further appeared that the plaintiff's costs, by virtue 
of the said order, were taxed on the SOth of May, at the 
sum of 56L 7«., and that, on the same day, the Master 
gave his allocatur for that amount That at the taxation^ 
the defendant's attorney objected to the allowance of the 
following items as not being costs in the action (except 
the two letters at the commencement), and also on the 
groond that the whole of the attendances and payments 
made and charged in the said items, were all previous to 
the issuing of the writ in this action, and were not 
expressly provided for by the said order to stay, idz. : — 
1844, May 23. — Writing to defendant for pay- 
ment of principal and interest due on mort- 
gage • • .036 
June 9&. — Writing again for payment, or I 
should be compelled to report defendant as 
a defaulter to the Master, to whom the 
Chancery cause was referred • .036 



Hilary Term, 184a 

Drawing notice for payment, and two fair copies 10 
Attending serving same • .03 

Feb. 23. — The defendant not having taken notice 
of former applications, writing him again for 
payment. • . .08 

S3.— ^Attending Mr. Turner on his calling, 
conferring as to payment of principal and 
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1846. 

L1P8OOMBB 

V. 
TuftNEB. 



interest^ When I requested him to state 
whether the premiums on policy of assur- 
ance efiected as a collateral security for 
payment of the principal and interest had 
been paid, but he stated that no payment 
had been paid by him, he having left the 
matter with Messrs. Finch and Jirne* of 
Worcester, and L then stated, that before 
I could give him an answer to his request 
for an indulgence, I must first ascertain 
whether the policy had been kept up, and 
he requested that I would make the neces- 
sary inquiries, and that I would then com- 
municate with him 
Feb. £4.— Attending at the Sun Fire Office, 
making inquiries, whether the policy of in- 
surance was still in force when I ascer- 
tained that it was not 

24th. — ^Writing to defendant the result of my 
inquiries 

Instructions for state of facts, and proposal to 
put debt in suit, and to adopt the remedies 
of the deed of assignment • • 

Drawing and fair copy, state of fiicts, and 
proposal, fo. 16 • 

Instructions for affidavit in supp<Nrt 

Drawing same and fair copy, fo. IS • 

Engrossing . . . 

Attending to be sworn 

Oath 

Warrant on leaving six copies and service • 

Two warranto to proceed 



a 6 8 



6 8 



3 6 



6 8 



10 


6 


6 


8 


8 





4 





6 


8 


1 


6 


18 





1 16 
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Two atteDdances for state of facts, when same ^^ ^^'"^ 
allowed . . • 13 4 . ^ 
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V. 

TUENBR. 



Instructions to sue • .068 

At the taxation^ the defendant's attorney objected that 
the whole of the ten items, from '* Instructions for state of 
facts and proposal" to the item, ** Two attendances on 
state of facts, when same allowed," were for proceedings in 
the Court of Chancery, and that the same ought to be 
charged in the Chancery proceedings, and not in the costs 
of the present action. The Master, however, after con*' 
suiting with the other Masters, allowed all the items as 
above. 

A rule nisi having, on a former day, been obtained by 



T. W. Saunders now shewed cause. The Court will Utj 30. 
never interfere with the tazatfon of the Master, unless it 
clearly appears that he has taxed upon an erroneous 
principle. The Master in this case has exercised his dis- 
cretion, upon a subject peculiarly within his province* 
The items objected to, are those which were incurred in 
getting the authority of the Master in Chancery to the 
bringing of the action. It was absolutely necessary to 
have gone to the Master for such a purpose, and the costs, 
therefore, were unavoidably created. [Wightman, J. 
Could those costs have been received in the Chancery 
suit ?] It is submitted that they could not, and that they 
necessarily attach themselves to this action. In moving for 
the rule, reference was made to Dax^s Practice in the 
Office of the Matters, p. 86, where it is said, ** There 
are three modes of proceeding in the taxation of bills of 
costs. The first mode is strictly and simply as between 
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party and party. The seoond is betweed party and party, 
but where the costs are taxedi as between attoney and 
client ; that is to say, where the opposite party has to pay 
the amount allowed to the successful party; and thirdly, 
between attorney and client^ where the client has to pay 
his attomeyt" and further, at p. 82| it is said, in leferenoe 
to this second mode of taxation, '* The general principle 
of such taxation is, that the successful party shall be 
entirely free from what are usually called extra costs ; but 
there may be circumstances where that principle is not 
fully carried out For instance, there may haTe been 
expenses incurred previous to the commencement of the 
action, which, unless specially ordered, or provided for, 
cannot be allowed by the Master ; such expenses may be 
incurred for making searches, or inquiries, or in the 
investigation of claims, or for preparing cases for the 
opinion of counsel, and fees to counseL And the reason 

* 

why they cannot be allowed is, that in an order to stay 
proceedings in an action between certain persons, the 
costs are confined to the proceedings in such action, and 
cannot therefore apply to charges incurred before the 
commencement thereof In order to include such chaiges, 
therefore, special provision should be made in the rule or 
order, or consent" It is contended on the other side, that 
the costs in the present case &11 within tiie rule here stated, 
but it is submitted that they do not, and that in fact they 
amount to instructions to sue, and, like that general item, 
attach to the subsequent costs in the case. [ Wightman, J. 
The ground upon which I granted the rule was, that it was 
an accident going into Chancery, with which the defendant 
had nothing to do, and that the necessity for so applybg, 
arose firom something generally connected with the estate, 
and not firom the defendant's default.] But had it not 
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been for tbe defendant's defimlt, theae costs in Chanoery Baa Court 

would not hove been incurred, and he could not have been ! 

sued at law without them. [JVighiman, J. It was no ^^^^^^ 
necessary proceeding in the cause.] The action could l^^^aNSB. 
not have gone on without them. [WigJUmmh J. These 
costs never would have been incurred except for the bill 
in Chancery, which was filed by the creditors for their 
own purposes.] With submissioni it is a &llacy to con- 
sider these as costs in Chancery, they are not costs in the 
Chancery suit. These costs are upon the same footing 
as the costs of an application to sue in forma pauperis, 
or to appoint a next firiend^ which are always allowed on 
taxation. The general principle upon which such a 
taxation as this should proceed, is> that in consideration 
of the plainti^foregoing further proceedings, the defendant 
will reimburse him all costs necessarily incurred in suing 
him. It is a contract between the parties, that the plain- 
tiff shall be held harmless t>f the expenses to which he has 
been put by the defendant In effect, he consents to put 
himself in relation to the pluntiff^s attorney in the same 
position as the plaintiff himself. 

J* Brown^ in support The rule laid down in Dax^s 
Practice is applicable to this case, and if it had been 
intended that these costs should have been paid by the 
defendant, provision should have been made for the 
purpose in the order. The defendant could not have 
suspected that he would have been called upon to pay 
such costs as these, he admits that he is liable to pay the 
costs in the action as between attorney and client, but these 
are costs incurred before acUon, in and about obtaining 
leave to bring it It was for the sole benefit of the estate 
(hat tbe receiver was restricted from bringing an action 
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^^r.9^ without the sanction of the Masteri why, therefore, should 
the defendant be called upon to pay costs, which had been 
incurred about a matter personally advantageous to the 
creditors! It would have been easy enough to have pro- 
vided for these costs, in the order as suggested in Dasit 
Practice, but there must be some limit to a defendant's 
liability under such an order, and it cannot be supposed 
that he is to pay everything that an attorney would have 
a right to charge to his client. 

Cur* adv. ffuU* 

Jone 5. WiORTMAM, J. In this case, which was a motion to 

review the Master's taxation, an action had been brought 
upon a mortgage deed against the mortgagor, by the sur- 
viving executor of the mortgagee. It appears that on the 
death of the mortgagee, his creditors filed a bill for the 
administration of his estate and effects, and a receiver was 
appointed, who, however, was restrained by the order 
appointing him from bringing any action, unless by the 
permission of the Master, to whom the cause stood 
referred ; and this restriction was obviously for the benefit 
of the estate, in order to prevent needless costs from being 
incurred, and operated as a sort of injunction against the 
receiver himself. After the proceedings in the action had 
gone on for some time, there was an order by which it was 
agreed that they should be stayed upon certain terms, and 
by which the defendant on a certain day was to pay the 
debt and costs, the latter to be taxed as between attorney 
and client. The costs were taxed accordingly, and on 
the part of the plaintiff it was insisted that, in addition to 
the ordinary costs in the action, he was entitled to certain 
costs incurred in Chancery, in applying for leave to com- 
mence the action, and some instances were referred to of 
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a somewhat similar nature, as applying for an order to sue ^^^ ^^'•"^ 
in form& pauperis, and it may be added, in applying to 
the Court of Chancery for affidavits, or to the Court of 
Bankruptcy for the proceedings under a fiat, in all of 
which cases the costs are allowed on taxation as between 
attorney and client. But I think those cases are not 
applicable, as they arise necessarily out of the cause, and 
are incident to the cause itself. But, in the present case, 
the application by the receiver to the Master has no rela- 
tion to the particular cause in question, but is intended to 
relieve him of a sort of injunction, and to enable him to 
bring the action. It appears that the receiver labours 
under a sort of personal disability, which disables him 
from suing, and the defendant has really nothing to do 
with it It is an accident which occurs in consequence of 
the creditors having thought proper to file a bill in Chan- 
cery, and is not a matter which necessarily arises out of 
the action. It seems to me that these costs hardly come 
within the general view which has been adopted in a 
taxation, as between attorney and client, the principle of 
which is rather that the ordinary costs, as between party 
wd party, should be taxed upon such a scale as to include 
all the costs of the pluntiff in the action. I think, there- 
fore, that the costs in Chancery in this matter ought not 
to be allowed. I felt certainly some doubt upon the 
subject, and, therefore, was anxious to take time in 
considering it. 

Rule absolute to review. 
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Sttu Cowi, 

1846, 

Jane 2. 



Dob dem. Pioott against Bos* 



^^ 5 die JUDGMENT against the casual ejector. It appealed 
e5^nt?Md ^y ^^ affidavit in support of the motion, that the pre- 
b©e ^ '^^^ mises, to recover which the ejectment was brought^ con- 
it is neverthe- sistcd of a house of which onc Jhxand&r MorUm was the 

1688 neoessar J 

to state in the original tenant, but which had been underlet by him to 

affidMrit for 

judgmeBt, that Ax persons, who occupied the whole bouse^ with the 
aerM(i,aadHU exception of oue room which Morion retained for his 

i^eiyto^te ^^^ ^^^^' ^^ ^^ ^^'^ ^^^ ^^ ^^^ '^ locked up by 
€hei^«eial eir- )|{|q^ ^^^ ^^^ \^ himself was keeping out of the way 

and leave it to to avoid his creditors. As regarded the six undertenants^ 

the Court to 

draw the infer, the service had been perfectly r^nilaT. It further appeared 

ttioeofsernoe, 

that a copy of the declaration and notice had been stuck 
on the door of the room occupied by Morton ; but the 
affidavit, althougb it stated MorUm to be tenant in posses- 
sion, did not expressly state that he waa served with a 
copy of the said declaration and notice. 



Cleasby now moved for a rule abaolute, as against the 
six undertenants, and for a rule nisi as against Morton. 

WiGHTMAN, J. You are entided to your rule as 
against the six undertenants, but the affidavit is insufficient 
for any rule as against Morton; it should have stated 
positively that he was served, and then have shewn the 
manner of the service ; but as it is, the affidavit leaves the 
Court to draw the inference of service from the circum- 
stances stated. The proper form is, to state tiiat so and 
so, the tenant in possession, was served by delivering the 
declaration and notice according to the particular facts. 
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This is the fonn always required, and cannot be departed ^f^^ 

firom. You had better have the affidavit amended and 

. Dosdem. 

mention the case agam. Piggott. 



9. 

Roe. 



On the foilowing day Cletuby produced an affidavit, 
atating that the deponent served the said Jlexander 
M£oiton in the way deaeribed. 

WiGHTMAV, J. The affidavit will now da 

Bole aecordipgly. 



Dob dem. Rabbits and Others agaimt Welsh. J"°g "- 

QN an earlier day in Term, Jf. &»f^ obtained a rule, ^m^ta 
calling upon the defendants to shew cause why the de» decUntioD in 

ii-ii t % qectmenttobe 

elaration and issue should not be amended, by increasing •mended bv 
the term from eleven to twenty years, or by altering the day iJmT^SS&n, 
of the demise. This was an ejectment brought by the S^i^J^ 
heiMit-law and executors of a mortgagee against the iJf/tlSJS^''' 
heir-at-law of the mortgagor to recover the premises 5^^^^^^^ 
comprised in the mortgage. The original mortgage deed <^ the came* 

and when the 

bore date the 6di of Nooemb4r, 18S4>, but on the SSth Smnte of 

limitations 

November, 1827, another deed, further charging the pre*- would be a bar 
mises, was executed. The declaration in the present action. 



action was entitled, as of Hilary Term, 4 Viet and the 
demise was for eleven years, from the 2Snd June, 1831. 
Wekh, the defendant, duly appeared, entered into the 
consent rule as landlord, and pleaded. Notice of trial 
was given in the cause for the Summer Assizes in 1841, 
but a negotiation for a settlement of the action was 



and Others 

V, 

Weuh. 
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Bail Qmrt. eptered intOi which went on until March. 1846, when 
— being broken off, the plaintiff gave notice of trial for the 

Dob den* 

Rabbits Spring Assizes of that year. It was, however, discovered 
that the term laid in the declaration had expired^ and 
thereupon an application was made to a Judge at chambers 
to amend the declaration and issue by increasing the term, 
but be refused to make any order, and referred the parties 
to the Court. 

Cowling now shewed cause. The Court will oot. 
allow this amendment, as it will deprive the defendant of 
a defence under the Statute of Limitations. In Ckii. 
Arch. p. 7S0, 7th ed. it is laid down, '' If the declaration 
be defective, the plaintiff may in general have leave to 
amend it even after plea pleaded. Thus, leave has been 
given to amend the declaration in the venue, in the demise, 
in the term stated in the demise, when it is clear the 
amendment wiU work no injuitiee to the oppoiite party ^^ 
here the amendment will work very great injustice. [ fFight^ 
man, J. I ought to look at the state of things when the 
declaration was served ; I cannot see that any injustice 
will be done.] The plaintiff should not have allowed so 
long a period to have elapsed before trying his action. 
If he brings a fresh ejectment, the defendant will have a 
defence under the Statute of Limitations of which he ought 
not to be deprived. 

M. Smith, in support, was not called upon. 

WiQHTif AM, J. I think you should shew that yon will 
be improperly prejudiced if I grant this application, for 
the effect of refusing it will be to deprive the plaintifi of 
their mortgage security. It seems to me that the plain* 
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tiffs may sustain very great damage if I refuse this rule* 
and, therefore, I think I ought to extend the term, as, 
suggested, to twenty years, on payment however of costs. 

Rule absolute, on payment of costs. 



m 



Bail Court, 
1846. 

Dob dem. 

Babbits 

and Others 

V. 

Welsh. 



Day against Tqckett. 

JOLLIER moved for a rule, calling upon the plaintiff 
to permit the defendant to inspect a certain I O U. 
The plaintiff in this case had brought an action for 
slander against the defendant, for imputing to him that he 
had forged an I O U then in the plaintifi*s possession, and 
the affidavit of the defendant stated that he had reason to 
believe that the said document was in reality a forgery, 
bat that he could not safely plead to the action without 
inspecting it [Wightman,J. Then why did the defendant 
utter the words, he should not have done so, unless he 
was prepared with evidence of their truth.] There is a 
case of Browning and Another y.Aylwin and Another{a), 
which is somewhat aimilar, in which inspection of a docu- 
ment was allowed* 

WiOHTMAN, J. That is altogether a different case ; 
there is no pretence for such an application as this, it is a 
most extraordinary one. 

Rule refused. 

(a) 7 B. & C. 204. 
END OF TRINITY TERM. 



June 4. 



A. broQght an 
action against 

B. for slander, 
for asserting 
that he had 
forged an 

I O a (then in 
A.*t posses- 
sion). On an 
application b j 
B. to the Court 
for permission 
to inspect the 
said ion on the 
ground that he 
B. had reason 
to believe that 
it was in 
reality a for- 

fery, and that 
e could not 
safely plead 
without in- 
specting it, 
the Court 
refitted a rule. 
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MICHAELMAS TERM, X. VICTORIA. 



November 4. AlLEN and AnOTHER against Bl'SSEV. 






When a plain- 
tiff, by his 
indorsement 
on the writ, 
claims a debt 
and interest, 
it is sufficient 
to state from 
what time he 
claims sach 
interest, with- 
out stating the 
rate at which he 
claims it. The 
indorsement 
on a writ of 
summons was 
as follows : 
« The plain, 
tiffs claim 
35/. 35. 6d. and 
interest 
thereon, from 
the 8th Sept. 
1846, until 
payment for 
debt, and 
21 10». for 
co«ts." &c. 
Held sufficient. 



Tt/TOTION to set aside the writ of summons, and the 
copy and service thereof for irregularity. The writ 
was thus indorsed^ " The plaintiflfs claim S5L 3s. Gd, 
and interest thereon, from the 8th September, IMS, 
until payment for debt, and 2L lOs. for costs, and if the 
amount thereof be paid to the plaintiffs or their attorneys, 
within four days from the service hereof, further proceed- 
ings will be stayed*" 

O'Brien. The indorsement of the writ is insufficient in 
not stating what is the amount of interest claimed. It is 
not stated at what rate the interest is demanded, and the 
defendant is, therefore, ignorant of the amount to tender. 
[Patteson, J. Must it not be taken that the plaintiff 
claims interest after the usual rate of 5L per cenL ?] Not 
necessarily so ; he might claim it after a higher or a 
lower rate. In Chapman v. Becke{a), in which the 
indorsement was, ^Uhe plaintiff claims 1502. and interest 
for debt,'* Patteson, J. in setting aside the writ said, 
** It appears to me that the rule of Court is very clear. 
Its object is to shew the defendant in express terms what 
the plaintiff is contented to take, in order that the former 
may tender it, together with the costs, within the four 
days ;" and again, '^ It may be that the plaintiff is not 



(a) 3 Dowl. & L. 350. 
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obliged to state the precise amount of interest, and that, 
according to the cases, it would be sufficient to say, that 
interest at such a rate is claimed from a certain day." 
This case is in point, and shews that the plaintiff ought 
to state the rate at which he claims the interest, in order 
that the defendant may know how much to tender. 
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Bail Court, 
1846. 

Allen and 
Another 

BUSSEY. 



Patteson, J. I take it that when a person says, I 
claim so much and interest, he means the legal rate of 
interest at 51. per cent. If he states the time from which 
he claims the interest, I think it is sufficient ; and as he 
says nothing about the rate, we must take it that he 
means to claim the largest usual amount of legal interest. 
It is a very common thing for a defendant to take out a 
summons to shew cause, why, upon payment of the debt 
and interest, all further proceedings should not be stayed ; 
and this is always understood to mean the usual rate of 
interest of 51. per cent. The defendant is not likely to be 
at all mislead by such an indorsement, and he knows 
sufficiently what be ought to tender. 

Rule refused. 



Roberts against Foulkes. 



Not. 7. 



^HADWICK, JONES, Serjt moved for a new trial A oum was 
in this case, which was tried before the undersheriff undenheriff 
in the long Vacation. and upon an 

i4»plication 
to a Jodge at chambers be made an order Btaving all further proceedines ontil the fifth 
day of the following Term, in order that an application nught be made to the Court. Held, 
thai a motion made (in pursuance of such order) on the fifth day of the following Term 
was too late. 

P 2 
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MaU Court. Patteson, J. Are you not too late to move ? This 
is the sixth day of Term. 



Roberts 

V. 
FOULKES. 



Jones, I mentioned the case yesterday, and I had 
then leave reserved to move it to-day. 

Patteson, J. That meant only that you should have 
the same right to move to-day that you had yesterday, 
but yesterday was the fifth day of Term, and were you 
not too late even then ? 

Jonet. . This cause was tried in Vacation, and, upon an 
application to a Judge at chambers, he stayed all further 
proceedings in the cause until the fifth day of this Term, 
in order that I might apply to the Court; and I submit 
that, under such an order, I have the whole of the fiiUi 
day to move in. 

Patteson, J. The meaning of that order was, that 
the opposite party should not be at liberty to take any 
further steps in the cause until the fifth day of Term, in 
order that you should have your opportunity of applying 
to the Court within the ordinary four days, it meant no 
more. You are too late. 

Rule refused 
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Toby the Younger against Hancock. ^^^- ^^- 

]g ARLIER in this Term, fFhite obtained a rule, calling A writ of 

upon the plaintiff to shew cause why the writ of thus indorsed, 
summons, and the copy and service should not be set wJ^sJ^'by 
aside for irregularity. The indorsement on the writ was ^^^^ 
in these words : " This writ was issued by Greaorv. Grtgory and 

•' if if^ Skirrow, of 

Faulkner, Gregory and Skirrowj of No. 1, Bedford Row, ^^' '» Bedford 

Bow, London, 

Itondony agents for Mr John Toby, the younger, of agents for Mr. 
Exeter, in the county of Devon, the plaintiff within the younger, 
named." The rule was moved on the ground that the the county of 
foregoing indorsement was not in compliance with the ^Sfl* within 
g Wm.4f, c. 39, s. 12(a), inasmuch as it does not state S^'j^'^^eh'* 
the name of the attorney suing out the writ, nor that it ^ ^* ^f^^'^ 
was sued out by the plaintiff in p^r^o;^. the writ was 

issued by the 
attorney for 

Bumey shewed cause. The indorsement is a com- or by the * 
pliance with the statute, as far as the circumstances of the per*OTiTas"re- 
case would admit of its being. The plaintiff, in this case, ^^^m, I a 39 
IS an attorney, and he issues the writ by his town agents. ^ ^^' 
The act does not require any particular /on» of indorse- 
ment, and in Hannah v. Wyman[b), the Court refused to 

(a) This section enacts that the writ " ^hall be indorsed with the name 
and place of abode of the attorney actually suing out the same, and in case 
snch attorney shall not be an attorney of the Court in which the same is 
issued out, then also with the name and place of abode of the attorney of 
such Court in whose name such writ shall be taken out ; but in case no 
attomey.shall be employed for that purpose, then with a memorandum 
expressing that the same has been sued out by the plaintiff in person, 
mentioning the city, town, or parish, and also the name of the hamlet, 
street, and number of the house of such plaintiff's residence, if any such 
there be.** 

(h) 3 DowL 673. 
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Toby the 
TouDger 
e. 
Hancock. 



set aside a writ, because the word " plaintiff" was used in 
the indorsement on the back of the writ instead of the 
plaintiS^s name, as required by the act, Mr. Baron Park, 
saying, " the 12th section which requires an indorsement, 
does not require that indorsement to be in a particular 
form, but merely directs that the writ shall be indorsed 
with the name and place of abode of the attorney." 
Here it is stated that the writ is issued jyj the agent of 
th e plaintiff, which is the same thing as saying that it was 
issued by his attorney ; but if this is not a compliance 
with the first branch of the section, it is certainly suffi- 
cient for the last, and it may be taken that the plaintiff 
sued out the writ himself, and for this, he sufficiently 
describes himself as of Exeter, since it does not follow 
that he lives in any house in a street. [Pattesojh J. 
The objection to this is, that the plaintiff does not state 
that he issues the writ in person. Ought yon not to have 
said that the writ was issued by A. B., who lives at so and 
so, the plaintiff in person, or issued by A. B. for C D., 
who is the plaintiff hi person, who lives at so and so ?] 
The indorsement does describe him as the plaintiff 
[Patteson, J. Yes, but not the plaintiff in person.] It 
would be exceedingly inconvenient for the plaintiff to 
come to London to issue the writ, and if he issued it by 
his attorney, he might lose his privilege as an attorney in 
the action. There is quite sufficient upon the face of the 
indorsement to shew that the writ was issued by the 
plaintiff. The act of Parliament was only intended to 
apply to a state of facts which does not exist in this case, 
there is no provision for a writ issued by an agent for his 
principal, who is an attorney and plaintiff in the cause, 
and it cannot, therefore, be said that this case comes 
within the scope of the section. 
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WhUe, in support of the rule. The Court will not BaU Court 

intend that the agenta named in the indorsement are ^o^o» 

attorneys, and if this indorsement is good, Mr. Toby ^®*^ ^^® 

might employ any agent, not an attorney, to issue his writ. v. 

JqLANCOCK* 

A writ properly can be issued only in one of two ways : by 
the attorney for the plaintiff, or by the plaintiff in person ; 
now this indorsement shews that it has been issued in 
neither of these ways, Lloyd v. Jones (a) is decisive of 
this case. There the indorsement was, " This writ was 
issued by Wm. Loaden, S% Great James Street^ Bed- 
ford Mow, agent for the plaintiff in person, who resides 
at Barmouth,** and the objection there, was, that the writ 
did not appear to be sued out, either by the plaintiff in 
person, or by his attorney, and Lord Ahinger said, '^ He 
does not sue it out as attorney, but as agent ;" and so too 
Mr. Baron Alderson observed, ** The rule means to apply 
to the case where the party employs an attorney in the 
ordinary way as an attorney. Here you do not say he 
sued out the writ as attorney.** 

Patteson, J. It seems to me that the case o( Lloyd and 
Jones is exactly in point, and that the decision there in 
which the party was described as " agent'* must govern this 
one. Now, how far an attorney can sue by his agent without 
coming to town to preserve his privilege by issuing the 
writ in person, it is not necessary to say, but, possibly, if 
he had said, in that case, that the writ was issued by so 
and so for the said John Toby, the younger, who resides 
at so and so, who is the plaintiff in person, it may have 
been sufficient. The act of Parliament requires that the 
indorsement should state, either that the writ was issued 

(a) 1 M. & W. 649. 
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by the attorney for the plaintiff, or by the plaintiff in 
person. Now, this indorsement states neither. It merely 
describes Messrs. Gregory and Co. as agents, and that 
may mean lay agents, for I cannot take notice that these 
gentlemen are attorneys. I think the indorsement, there* 
fore, is bad. 

Rule absolute with costs. 



Not. 7. 



Doe dem. Strickland against Roe. 



Seirice of the 
declaration, 
and notice in 
ejectment 
upon one of 
two joint 
executors is 
sufficient. 



TTUGH HILL^ boved for judgment against the casual 
ejector upon an affidavit which disclosed the follow- 
ing facts. The premises sought to be recovered, were 
situated in Red Lion Square^ and were formerly in the 
possession of one Phineas Davis, since deceased, who held 
them under a lease from the lessor of the plaintiff, but 
were now in the possession of James Phineas Davis and 
Edward Isaac Sydney^ the executors of the last will and 
testament of the said Phineas Davis* The ejectment was 
brought for a breach of covenant. The premises were in 
the occupation of a female, who was placed there by the 
executors to take care of them. On the ^th of October^ 
one of the executors, Edward Isaac Sydney was person- 
ally served with a copy of the declaration and notice, 
and on the following Slst, the woman in charge of the 
premises was also served, on which occasion she was 
directed to let James Phineas Davis have the declaration 
as soon as possible. It further appeared, that diligent 
search had been made for the said James Phineas Davis 
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in order to serve him, but without success, and that SaU Qmrt 

1 QAli 

his place of residence was altogether unknown. It was : 

novy submitted that service of the declaration, and notice st^ck^'d 
upon one of two joint executors was a suflScient service, ^^ 
and enured to both. 

Patteson, J. I think the service upon one executor 

quite sufficient 

Rule for judgment. 



Payne against Shenston, Administratrix. Nw. 20. 



lea 



1.%UL£ to set aside the verdict and all subsequent ifapu 

■t. . .1 . mi • A- c puis darrein 

proceedings m this cause. I his was an action ot ^ntinuanceis 
debt on bond against the defendant as administratrix ^i^^^J^ould 
of James Templar Shenston, to which she pleaded ^J^""]^^,^ 
plene administravit, upon which issue was joined. The attornejr, but if 

-^ *^ ... pleaded *t »*« 

cause was set down for trial at the first sitting in pHm, it should 

be delivered in 

the present Michaelmas Term to be held on the 3rd Court on the 
of November. It appeared, by affidavit, that one certified bv the 
E. Simon Stephenson and Stephen Gage Gardiner, annl«ed°to 
having in an action against the present defendant as ^^^^^ 
such administratrix, on the 2nd of November instant «» •dminiBtra- 

triz by B.f and 

recovered judgment of assets in fuiuro for the sum of ^^ ca«»e being 

at isiue, it was 

200L upon a bond debt of the intestate, she did ^' on the set down for 

trial at the 
first sittings 
in BUchadmat Term, which were held on the 3rd day of November. On that day the 
defendant delivered to the plaintiff's attorney a plea to the further maintenance of the action, 
of which plea the plaintiff took no notice, bat on the following day (the 4th) tried his action, 
and (the defendant not appearing), obtained a verdict. Upon a motion to set aside the trial 
on the ground that the plaintiff had no right to pass over the plea puis darrein continuance : 
Held, that the plea was irre^^ular, as not having beep properly delivered, and that the 
plaintiff was right in disregardug it. 
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BaU Court, third day of November instant, before noon of the said 
day, being the day before this cause was called on for 



Payne 

e. trial plead by delivering to Mr. Thomas George^ the 

Administratrix, plaintiff's attorney herein, a plea to the further main- 
tenance of this action, the said judgment so recovered by 
the said E. S. Stephenson and S. O. Gardiner."^ To the 
plea so delivered the proper affidavit was annexed of the 
subject-matter having arisen within eight days. The 
plaintiff's attorney took no notice of this plea, but, on the 
following day, (the 4th Nov.)y proceeded to try the issue 
joined upon phne administravit^ and obtained a verdict, 
the defendant not appearing. On the 9th instant Needr 
ham obtained the present rule, on the ground that as the 
plea puis darrein continuance was an abandonment of 
the former pleadings, it was not competent to the plaintiff 
to pass it over and try the cause upon the former issue. 

Petersdorff ^nd Fitzherbert shewed cause. The simple 
question here is, whether or not it was competent for 
the defendant to plead this plea in the way that she 
did. The plea was pleaded on the sitting day at nisi 
prius at which the cause stood for trial, and it should 
have been delivered to the oflScer in Court and have been 
transcribed by him and annexed to the record. The plea 
in fact was delivered to the plaintiff's attorney as an 
ordinary plea would have been delivered ; but, for pleas 
of this nature, a peculiar mode of pleading them 
is' prescribed by the practice. In LusVs Practice, 
p. 419, the practice is clearly stated to be, that the plea 
should be put in when the cause is called on, and then be 
transcribed by the clerk of nisi prius on the record. 
Tt will be said that since the abolition of continuances 
the practice is altered, but this is clearly not so when the 
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plea is pleaded at nisiprius, the R. G., H. T. 4 fVm. 4, ^«' Oaurt^ 
r. 2, s. 2f providing merely that ** in all cases in which a 



plea jpuis darrein continuance is now by law pleadable in 

banc or at nisi prius. the same defence n.ay be pleaded ,^^ 

with an allegation that the matter arose after the last 

pleading or issuing of the jury process as the case may 

be.** The old mode was to have filed the plea, if pleaded 

in banc, but to have delivered it to the Judge if at nisi 

prius» and although the filing of pleas is now abolished, 

they must still be delivered in Court, if pleaded at the 

sittings or assizes ; how otherwise can it be certified and 

allowed by the Judge ? The practice is for the ofiicer to 

attach it to the record, and the Judge to certify it^ but 

this cannot be done if it can be delivered out of Court to 

m 

the attorney. Abbott v. Rudgely (a) shews that, when 
the plea is pleaded at nisi prius, it must be certified 
to the Court above by the Judge as a part of the 
record. 

Needham, in support of the rule. The question is 
really as to the proper construction to be put upon 
the new rules, of which, two are particularly applicable 
to this case, the one already referred to, and the R. 
H. T., 4 Wm, 4, r. 1, which provides that "no de- 
murrer nor any pleading subsequent to declaration 
shall in any case be filed with any officer of the 
Court, but the same shall always be delivered be- 
tween the parties." This rule is clearly applicable to 
a plea puis darrein continuanccy which is a pleading 
mbsequent to declaration. There is in this rule no 
exception, either express or implied, and this plea is 

(a) 2 Moo. 3()7. 



Payne 
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BaUCtmrt. therefore clearly within it and properly pleaded by 
- delivery. In principle there is no difference between this 



Payne 

0. plea and any other. Whether, before the new rules^ a 

Ad^nifbvtrlx. pl^^i'^^ darrein continuance was pleadable at bar or nisi 

prius, depended altogether on the doctrine of continu- 
ances, and these are abolished. The Judge at nisi prius 
would have had no discretion, but would have been bound 
to accept the plea. The same with the Court, Todd v. 
Emly(a) Prince v. Nichobon{b), Corporation of Ludhwv. 
Tyler (c). If so, upon what principle can the plaintiff 
himself reject it ? The argument that the plea, if delivered 
to the attorney, cannot be certified, is answered by the 
fact, that it is the duty of the plaintiff's attorney to enter 
it -upon the record as he would the other pleadings. It is 
more convenient that the plea shoDld be delivered between 
the parties than tendered at the sittings ; for the expense 
of going to a fruitless trial is therefore avoided. Again, 
if the defendant is bound to wait till the day of trial, he 
may be unable to accompany the plea with the affidavit 
imposed by the rule of H.T. 4 fVm. 4, r. 2. Suppose, for 
instance, the subject-matter to have arisen on the 1st of 
Nov,, and the cause not to come on for trial until the lOtb, 
it would be impossible for the defendant to make the 
required affidavit. The uniform course since the new 
rules appears to have been, to deliver these pleas to the 
attorney. In Chitty^s Archbold, 300, the practice is so 
stated, Powell v. Duncan (d)y Dunn v. Hill («), and 
Wollen V. Smith (/), are cases since the new rules, and io 
all these it would seem, by strong inference, that the pleas 
were delivered between the parties. 

(a) 9 M. & W. 606. (rf) 5 Dowl. 650 

(6) 5 Taunt. 333. (e) 1 1 M. & W. 470. 

(c) 7 Car. & P. 537. (/) 9 A. fit E, 505. 
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Patteson, J. I take it that the practice before the SaU Court, 
new rules was this, that if the plea was pleaded before 



1.1 Payne 

the sitting day at nisi prius, at which the cause was e. 

to be tried, that it was pleaded in banc and filed with Adminiitratriz. 
the proper officer; but if it was not pleaded before 
the sitting day, it was pleaded at nisi prius, and then 
it was delivered in open Court to the officer and cer- 
tified by the Judge, and annexed to the record. Since 
the new rules however, these pleas are no longer filed 
when pleaded in banc, but instead of it they are deli- 
vered between the attorneys, and, it is argued, that 
they are to be so delivered in all cases, whether 
pleaded in banc or at nisi prius^ and it is said that it 
is much more convenient for the parties that this should 
be so; but I really think that such a practice might 
be productive of very great inconvenience, for it might 
so happen that the cause is being tried perhaps in 
SomeraeUhirey and then, if the plea could be delivered 
between the attorneys, it might be delivered in Lon: 
don, and the parties at the trial know nothing what- 
ever about it. It is clear that the R. H. T., 4 fFm. 4, 
r. 1, only applies to cases where the practice was to 
file the plea, and substitutes in such cases delivery for 
such filing; but the practice before then was to file 
this plea only when pleaded in banc, and that if the 
sittings had begun, the plea was to be pleaded at nisi 
prius, and be delivered in Court ; the delivery, there^ 
fore, to the attorney is merely a substitution for filing 
where filing was the proper course. Now it must be 
shewn, that if the new rules had not existed, and this 
plea had been filed, it would have been proper; but, 
as in this case it was pleaded during the sittings at 
which the cause was to have been tried, it could not 
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Bat? Court, have been filed, and it must, even according to the 

^"^^' old practice, have been delivered at nisi prius. The 

Payne ^ule says, that where a defendant might plead, such a 

Shenbton, plea in banc or at nisi prius, he may do so still, and 

Administratrix. 

I find nothing which shews that the practice of plead* 
ing such a plea at nisi prius is altered. The only 
practical difficulty that is suggested is, that if the sit- 
tings last more than eight days, the defendant might 
not perhaps be enabled to make his affidavit, that the 
matter arose within eight days next before the plead- 
ing; but this is taking it for granted that the plea 
cannot be» in fact^ pleaded before the actual day of 
trial; it may be that he can plead it at an earlier 
day of the sittings, though he only delivers it on the 
day of trial. But whether this is so or not, the rule 
itself provides for such a state of things by the words, 
'' unless the Court or Judge shall otherwise order." 
There is therefore no real difficulty upon the point, 
and I cannot think that this is a regular plea, it 
having been delivered to the plaintiff's attorney after 
the commencement of the sittings at which the cause 
was to be tried ; the defendant was wrong in pleading 
it as though it were pleaded in banc, and the plaintiff 
was justified in taking no notice of it I cannot 
therefore set aside the trial. 

Rule discharged. 
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Collins cuiainst Arnold. ^^ ^^^'''^• 

^ 1846. 



f^EARSON moved for judgment as m case of a The attorney 

•* 1 1 1 • ^'^'* **** plaintiff 

nonsuit, issue having been joined between the parties having died 
more than a year ago. It appeared that since the joined, and no 
joining of issue the attorney for the plaintiff had died, ^^Zu 
but that he had been succeeded in his business by 'riflS^ 

^ on g^ranting a 

another attorney, and as no other attorney had since role for judg- 

•" ^ ment as in case 

been appointed by the plaintiff, it was asked of the of a nonsuit, 

^^ •> ^ refused to 

Court that the present rule might be served on such permit it to be 

. „ served on the 

successor of the attorney for the plaintiff. late attorney's 

successor in 
business, but 

Pattbson, J. If the successor to the plaintiff's ^^^^„''^^^^ 
attorney is not appointed as attorney in the action, what P^jwtiffhim- 
has he to do with it? 



Pearson. There is certainly at present no attorney 
for the plaintiff, and the diflSculty is as to how this rule 
should be served. 

Patteson, J. The rule in such a case should be 
served upon the plaintiff himself, you cannot serve it 
upon any one else, for there is at present no one repre- 
senting him. 

Rule nisi accordingly. 



FoNTAiNEMOREAU against Encontre. 



Nov. 25. 



¥{ ULE for judgment as in case of a nonsuit, for not inue was 
proceeding to trial after issue joined. * country^canse 

In this case issue was joined between the parties on the vaS^Z in 

time for the Spring Assixes ; upon wbich an agreement was entered into by the parties that 
the canse should be refoned, and an award be made by the following 1st of June, No steps 
were taken bj the parties to carry oat this agreement, nor was anjr notice of trial given for the 
Smumer Assoes. Held, that the defendant was entitled to move in the following Miekadma$ 
Term for judgment as in case of a nonsuit. 
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19th of Marchf 1846, in time for the ensuing Spring 
Assizes, the venue being Surrey. Subsequently the 
attorneys of the parties agreed to refer the cause by a 
Judge's order to arbitration, the award to be made on or 
before the Istof the following June; nothing however was 
done upon this agreement, nor was any notice of trial 
given for the Summer Assizes. 



Ijttigh Hill shewed cause. The plaintiff was not in de- 
fault in not trying at the Summer Assizes. He was not 
bound by the practice, under any circumstances, to have 
tried until then ; but the agreement to refer must be taken 
to have had the effect of bringing down the joining of issue 
to the 1st of Junej and in that case no default would have 
been made until after the ensuing Spring Assizes. This 
motion, therefore, is made too soon. 

BramweU in support. The plaintiflTis clearly in default. 
Two assizes have passed after issue joined, and although 
there was an agreement to refer, yet, as it was not acted 
upon, and the plaintiff omitted to draw up the order upon 
it, until the time for making the award was passed, he 
cannot call it in aid. 



Patteson, J. What took place as to the agreement to 
refer, was merely a suspension of anything further until 
the 1st of June^ but that has not altered the fact of the 
joining of issue. It did not bring down the joining of issue 
to that day. The plaintiff was, therefore, in default in not 
trying at the Summer Assizes. On the facts stated the 
plaintiff must give a peremptory undertaking. 

Rule discharged upon a peremp^ 
tory undertaking to try. 
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Bail Couri. 
1846, 



Kino against Archer. Nov. 20. 



ON a former day in Term, Pearson obtained a rule. It is an irregu- 
larity for a 

calling upon the defendant to shew cause why the defendant to 

take a declara« 

plea pleaded herein should not be set aside with costs, tionootofthe 
and why the plaintiff should not be at liberty to sign att^y, and 
interlocutory judgment. It appeared from the affidavits, Jnotherf with- 
in support of the rule, that the defendant having been ^J^^j^^f^ 
served with a writ of summons in an action of trespass on attorney. And 

*^ if no such order 

the case, at the suit of the plaintiff, and not having has been ob- 
tained and 

entered an appearance thereto, the plaintiff entered an served, the 
appearance for the defendant (see stat.), and on the 10th the application 
of August filed a declaration, of which notice was duly ^ ariSe*ihe ' 
served ; that afterwards, on the 13th of August, ** the ^^^^ 
said declaration was taken out of the office by H. B. 
RobertSy as the attorney for the said defendant, as depo- 
nent has been informed by the clerk of the said decla- 
rations, at the Declaration Office, and as it appears by 
the entry made by the said clerk in the said Declaration 
Book, in the said Declaration Office.** That some cor- 
respondence afterwards took place between Messrs. 
Corner, on behalf of the defendant, and the plaintiff's 
attorney. That on the 2nd of November instant the 
plaintiff's attorney received a plea of " not guilty,'* in the 
cause pleaded by Charles Calvert Corner, as the attorney 
for the defendant. That no rule or order for changing 
the defendant's attorney from the said H. B. Roberts to 
Charles Calvert Comer was ever served, nor had the 
plaintiff ever waived the said rule or order. There was 
also the affidavit of Mr. Henry Boydon Roberts, an 
attorney, stating that although the declaration was takea 

VOL. I. Q 
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out of the office in his name, he was never retained by the 
defendant, and that it was so taken out without his know- 
ledge or sanction. The affidavit of the defendant, in 
answer, stated that having met with and employed one 
George HiU (not an attorney), at the Lambeth police 
office, and he having become acquainted with the fact of 
the existence of this action, and that a declaration bad 

been filed, the said George HUl told him that he was 

* 

going near the place where the said declaration was filed, 
and would get it away ; and that afterwards the said 
George Hill brought the said declaration to the defendant, 
and wished him to pay him 5s* for his trouble, and 
ultimately took 2s, 6d. That defendant never knew or 
employed the said H. B. Roberts^ or authorized the said 
George Hill to employ the said Roberts on his behalf, but 
that after he had obtained the said declaration he carried 
it to Messrs. Corner^ his solicitors. The affidavit also 
swore to merits. 

This rule was obtained on the ground, that as there 
was no order to change the attorney the plea was bad, 
as being pleaded by a difierent attorney to the one by 
whom the declaration was taken out of the office. 



Corner now shewed cause. There has been no irregu- 
larity in this case. The defendant never employed an 
attorney until he pleaded. Messrs. Comers were his first 
professional advisers. He merely employed George HiU 
as a messenger to get the declaration out of the office, as 
deposed to in the affidavits. The defendant knew nothing 
of Mr. Roberts^ neither did he employ Hill in the capacity 
of an attorney. It was surely competent to him to send 
a messenger for the declaration. [Patteson, J. The 
defendant must take the declaration oat of the office 
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either in person or by tin attorney — ^here the person be BaU Cowl 

employs chooses to represent himself as an attorney.] 

That will not prejudice the defendant if he really sent the ^^ 

party on his own behalf as his messenger. Admitting the Amhebv 

rule to be that a Judge's order is necessary before a fresb 

step can be taken in an actioq by another attorney^ here 

the taking of the declaration out of the office cannot be 

properly considered as a step in the cause. [Paitesofif J. 

It is quite clear that a party cannot take the declaration 

out of the office by one attorney, and plead by another^ 

without an order to change his attorney.] The attorney 

for the plaintiff was fully aware that Messrs. Comer were 

the actual attorneys for the defendant. 

Pearson, in support of the rule. As ;the defendant 
chose to employ Hill, he must be held responsible for 
what he did. Sill could not have got the declaration 
out of the office without representing at the time, that he 
was an attorney, or acting for one, and the defendant must 
be taken to have known this to have been so. The difficulty 
of permitting a fresh attorney to come into the action 
without an order for changing, is this — the other side are* 
left in doubt as to who is really the attorney, and to 
whom they ought to look in the prosecution of the action* 
Unless the attorney is regularly changed, the former one 
might turn round at some subsequent stage, and say that 
the proceedings are wrong, for that he is still the attorney 
of the party. This difficulty has arisen entirely in con-' 
sequence of the defendant employing a non-professional 
person. 

Patteson, J. I feel no difficulty whatever in setting 
aside this plea, and I really never pity persons who get 

Q 2 
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themselves into diflSculties because they will not properly 
employ an attorney in legal matters* There are only two 
ways of taking a declaration out of the office when it 
is filed — one by the party going himself, and the other by 
doing it by his attorney ; and it can be done by one of 
these two ways only, an4 it must be taken that every 
defendant knows that this is so» and therefore as the 
defendant chose to employ a man who was not an 
attorney, he must take the consequences; and as Hill 
represented at the office that he was an attorney, it does 
not lay in the defendant's mouth to say that he was not 
an attorney, and that he did not employ him as such. If 
he has got into a difficulty it is his own fault, he should^ 
before pleading, have obtained an order for changing his 
attorney. But I think that under the circumstances the 
defendant ought to be allowed to plead. I shall, there- 
fore, make a rule to set aside the plea, with costs, and give 
the defendant three days to change his attorney and 
plead afresh, pleading issuably. 

Rule accordingly (a). 

(a) See as to changing attorney, Ginden o. Moore, 1 B. & C. 654. 
May «. Pike, 6 Dowl. 667 ; Chittj's Archbold's Practice, 8th tfd. 72. 



Nov. 19< 



Ex parte James Lord. 



TN this case James Lard had been committed to the 

Salford House of Correction, by virtue of a conviction 

under the 4 Geo. 4, c. 34, s. 3, for unlawfully absenting 



When a party 
has been sum- 
marily con- 
victed of a 
misdemeanor, 
and the con- 
viction is re- 
turned into this Court, and stands for argument in the Crown paper, the Court, if he is in 
confinement under the conviction, wiU admit him to bail until the decision of the question 
takes place, when, should the conviction be affirmed, the party may be committed for the 
remainder of his tenttof imprisonment. 
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himself from his employment; and on a former day a writ Bail Cowrt. 

of habeas corpus having been granted to bring up the ^^'*^- 

said Jamei Lord^ upon the suggestion that he was unlaw- ^ P*^ 
fully committed; and a return having been made by the 
gaoler, and the party being in Court, 

Huddleston moved that he might be admitted to bail 
until the decision of the Court could be obtained upon 
the legality of the commitment. 

Cowling, on behalf of the committing justices, did not 
object to the admission of the party to bail, provided the 
Court had power to grant the application. The Court 
has no power to recommit the party in the event of the 
decision being against him. The King v. Reader (a), 
which is the only authority for such a course, is an 
exceedingly meagre report, and can scarcely be called an 
authority ; it merely says that the defendant was convicted 
for keeping an ale-house without license, and was there- 
upon convicted for a month, as the act directed, and that 
after he had lain in gaol for a fortnight, he brought a 
certiorari, and upon the return of it he was admitted to 
bail, the Court being of opinion that if the conviction was 
confirmed they could commit him for the residue of the 
term. This is the entire of the report. [Patteson, J. 
It is certainly very short, but, as far as it goes, it is pre- 
cisely in point.] If this case were now law, the late act 
of the 8 & 9 Vict. c. 68, (an act to stay execution of 
judgment for misdemeanors upon giving bail in error,) 
would have been unnecessary, as the parties could havQ. 
been bailed at once by. this Court 

(a) 1 Stra. 531. 
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Baa Court Huddleston. The case of Rex v. Reader has lately 
^^^^* been often acted upon, particularly in Ex parte Hammond^ 
^Loed!* ("^^ reported,) before Patteson, J-, at Chambers, in 
Michaelmas Vacation, 1845, and in The Queen v. Turner 
and Others (a), in which four parties were convicted 
under this act, and on being brought up by habeas 
corpus before Patteson^ J., at Chambers, in Hilary 
Vacation, 1845, they were admitted to bail, the case 
being one for argument before the full Court [Patteson, J. 
Why cannot the question be now argued, and then there 
will be no necessity for bailing ?] The practice is to put 
a return of an order or conviction into the Crown paper, 
and call it on in its turn. [Patteson, J. The Master 
informs me that that is so.] Unless, therefore, the prisoner 
is admitted to bail, he might suffer his whole term of 
imprisonment before his case is argued, and then it may be 
decided that be ought not to have been imprisoned at all. 

Patteson, J. It appears that the practice upon 
returns, such as this is, that the case goes into the Crown 
paper, and the question therefore is, what is to be done 
wji|th the prisoner in the mean time : whether or not he is 
jto }ay ill gaol until the case is determined i For unless 
the Court takes the case out of its regular turn, the party 
may remain in custody for the whole length of the 
sentence, when in the result it may turn out that he 
is entitled to hi9 discharge. Now, there is a case of Rex 
V. Reader (6), in which the Court determined that a 
party so situated might jbe admitted to bail, and that 
if the decision ultimately is against him, he could be 
committed for the residue of his sentence, and I really 

(a) 15 L. J., M. C. (N. S.).l40. (/,) I Stra. 631. 



X. VICTORIA. 225 

cannot see bow any doubt can arise upon tbe subject. ^^ ^^^^"^ 
The prisoner asks to be bailed upon those terms, and he ^^^' 
cannot afterwards object, if the Court should hold that he Ex parte 
was rightfully convicted. I really think that I ought not 
to diflTer from the case of Rex v. Reader^ and that I 
ought to admit the prisoner to bail. 

Admitted to bail (in the country), 
himself in 80/., and two sure- 
ties in 40/. each. 



The Queen against The Recorder of York. sth&ethjunc. 

JN Easter Term, Hall obtained a rule, calling upon the On the 9th of 

Recorder of York to shew cause why a mand&mus two justices 

should not issue, commanding him to enter continuances, J^djudiStinc^ 

and hear an appeal in which the churchwardens and **»« place of 

^'^ settlement of a 

overseers of the township of Skipton were appellants, lunatic pauper, 

and ordering 

and the clerk of the peace of the city and county of York the overseers, 
was respondent, against an order of removal of a lunatic to pay the ex- 
pauper, made under the 9 Geo. 4, c. 40, s. 42, and which J^uper under 
order adjudicated the settlement of the said pauper to be tt'^^^A 
in the said township of Skipton, and directed the payment ^^\ 9!^ 

August, in the 
same year, the 
foregoing statute was repealed by 8 & 9 Viet, c 126, *' except as to any matters committed 
or done before the passing of soch act." On the Idth of the next October (no notice of 
appeal having been previotisly given), an appeal against the order was entovd and respited, 
and on the )7th of the same month notice of appeal (but without any grounds,) was given 
Ibr the following sessions, at which sessions the appeal was dismissed on the grounds, first, 
that the 9 Geo. 4, c. 40, was repealed by the 8 & 9 Fiet. c. 1*26, and the power of appeal, 
therefore, lost ; secondly, that no grounds of appeal were served. 

Held, on motion for a mandamus to hear; first, that the case was within the exception of 
the repealing clause of the 8 & 9 Fiet, c 126; secondly, that the appeal was under tne 46th 
or 54tn sections (and not the 6(hh), which do not require the grounds of appeal to be served, 
and that die sessions were wrong In dismissing the appeal. 
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of the expenses of the removal (a). On the 9th of Juh/t 
1845, an order was made under the foregoing statute^ 
which statute was repealed by an act passed on the 8th of 
the following August^ entitled '^ An Act to amend the laws 
for the provision and. regulation of lunatic asylums for 
counties and boroughs, and for the maintenance and care 
of pauper lunatics in England*' (8 & 9 VicU c. 126), 
which substitutes other provisions in cases of lunatic 
paupers. At the October sessions the appeal was entered 
and respited, and on the 1 Tub of the following December 
notice of appeal was given for the next sessions, to be 
holden on the 5th of January ^ 1846. No grounds of 
appeal were at any time served. The appeal having 
come on, in its turn, at the January sessions, it was 
objected, on the part of the respondent ; first, that the 
appeal was at an end by virtue of the operation of the 
8 & 9 Vict. c. 126, s. 1, which repeals the 9 Geo. 4, 



(a) Sect. 42 of the 9 Geo. 4, c. 40, enacts, « That where the legal 
fiettlement of any insane person confined under any order of any two Justices, 
at any county lunatic asylum, public hospital, or any licensed house, has not 
been ascertained, it shall and may be lawful for any two justices acting m 
and for the county in which such county lunatic asylum, public hospital, or 
licensed house u situate, at any time to inquire into the last legal settlement 
of such insane person, and if satisfactory evidence can be obtained as to 
such settlement, it shall and may be lawful for such justices to make an 
order upon the overseers of tho parish or township where such last legal 
settlement of such insane person shall be adjudged to be, for the repayment 
of the reasonable charges of the removing, maintenance, medicine, clothiog, 
and care of such insane person, incurred within twelve calendar months 
previous to the date of such order, such charges having been first proved to 
the satisfaction of such justices, and the amount thereof being set forth in 
such order, and it shall and may be lawful for the said, or any other two 
justices of the peace of the said county to provide for the maintenance, 
medicine, clothing, and care of such insane person, in the manner as has 
been hereinbefore directed, for the two justices before whom such persoo 
was orighially examined/* 
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c* 40> and which came into operation after the making of ^*^ ^^'^• 
the order, but before the entering of the appeal ; secondly, ^^^' 

that no grounds of appeal had been served. The "^^^ Qoeen 

Recorder, thinking these objections good, dismissed the Becorderof 

" ^ YOEK. 

appeal* 

BUss now shewed cause. This case, as far as relates 
to the non-delivery of the grounds of appeal, is governed 
by The Queen v. Pixley (a), in which it was assumed 
that the appeal must be under sect. 60 of the 9 Geo. 4, 
c. 40, and which section requires that the appellant 
shall " give fourteen days clear notice in writing 
of such appeal, and the nature and matter thereof.^ 
[Wightmany J. It is remarkable that the 60th section is 
not referred to in The Queen v. Pixley."] The case must 
have been determined upon the assumption that such was 
the clause governing the appeal, for the judgment partly 
turns upon the statement of the grounds of appeal which 
were given in that case, and that case overrules The 
Queen v. The Justices of Kent (b) in which it was erro- 
neously supposed that the appeal was under the 54th ^ 
section. As regards the other ground — that the appeal • 

was gone, inasmuch as the statute under which the appeal 
was given was repealed before notice of appeal was 
served, it is clear that the sessions were right in dis- 
missing the appeal. Section 1 of the 8 & 9 Fict, c. 126, 
repeals the 9 Geo. 4, c. 40, *' except as to any matters 
committed or done, or contracted to be committed or 
done before the passing of this act, which shall be as 
if this act had not passed." But, in this case, nothing in 
the May of an appeal had been done before the passing of 

, (a)4Q.B. 711. (6)2Q.B. 686. 
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the act, which was on the 8th of August, the appeal not 
having been entered until the following October sessions^ 
and the notice not having been served until the l?th 
of the then next December. If the notice of appeal had 
•been served before the passing of this act, it may have 
been saved by the operation of this clause, but, as it is, 
the appeal was not a matter committed or done before the 
passing of the act. A right of appeal cannot be given or 
continued by implication. In The Queen v. Mawgan (a), 
in which it appeared that under the 13 Oeo. 3, c. 78, 
s« 84, a magistrate presented the inhabitants of a parish 
for non-repair of a highway, and the proceedings having 
been removed by certiorari, the defendants pleaded, and 
issues of fact were joined, which were tried and found 
against the defendants, and the stat. 5 & 6 Wm. 4, c. 50, 
repealing the 13 Geo. 3, c. 78, passed and came into 
operation on the very day on which such issues were 
tried, the Court arrested the judgment on the ground that 
they could not now give judgment upon a conviction 
founded upon a magistrate's presentment The 5 & 6 
Wm. 4, c. 50, s. 3, contains a reservation similar to that 
in the 8 & 9 Fiet. c. 40. In that case Lord Denman^ 
C. J., said, ** If the question related merely to the pre- 
sentment, that no doubt is complete. But, dum loquimur, 
we have lost the power of giving effect to anything 
which takes place under that proceeding." Kay v. 
Goodwin (6). 



Hall in support The first question raised in this case 
was discussed at great length in The Queen v. The Jus^ 
tices of the West Miding (c), in which Mr. Justice 

(a) 8 A. & E. 496. (fr) 6 Bing. 576. 

(c) Anit, p. 55 ; 2 New Seu. Ca. 304. 
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WUUamt expressed a strong opinion that the grounds of ^^^ ^<'«^* 

appeal need not be served. This is an important question, ' 

aflecting a great number of orders, and if the Court grant '^^ Q^jebm 
a mandamus, it can be further argued on a return, ^^'^erof 
There are several appeal clauses in the 9 Geo. 4, c. 40, 
and it is contended that the proper clause is the 4'6th, 
which does not require the grounds to be served. The 
8 & 9 Fict. c. 126, clearly reserves the right of the 
appellant in the present case, the 1st section of that act 
intended to reserve the rights of parties where the subject- 
matter was not completed before it passed. No doubt 
when an act of Parliament is repealed absolutely by 
another act, it is the same as though it had never existed, 
but when the repeal is a qualified one, the effect must be 
qualified also. In Rex v. Rogers (a). Lord Ellenborough 
says, '' It is a question of construction on every act pro- 
fessing to repeal or interfere with the provisions of a 
former law, whether it operates as a total or a partial and 
temporary repeal. Here the question is, whether the 
provision of the stat. 42 Geo. 3, which was originally 
perpetual, be entirely repealed by the 46th of the King, 
or only repealed for a limited time ; if th^ latter, then the 
conviction being after the expiration of the repealing law, 
which was only to continue in force till the 25th of March, 
1807, was proper. The last act recites, indeed, that 
certain provisions of the former one should be repealed, 
but this word is not to be taken in an absolute, if it appear 
upon the whole act to be used in a limited sense.** The 
cases of TAe Queen v. Mawgan (6), and Kay v. Good- 
win {c\ turned upon their own peculiar facts, and are not 
authorities upon this case. The case oi Hodge v. Bird{d\ 

(a) 10 East, 569. (e) 6 Bing. 676. 

(A) 8 A. & E.496. (<f) 6 M. & G. 1020. 
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Baa Comu is in point in the appellant's favour. The 8 & 9 VicU 
Ir™ c. 126, completely changes the primary liability to support 

The Q(JE£N 

o. the pauper, and unless this appeal is allowed, the parties 

York. ^i^^ be aggrieved without a remedy. Hitchcock v. 
Way (a). 

Cur. adv. vuU. 



Nov. 25. WiGHTMAN, J. This was a rule calling upon tbe 

Recorder of York to enter continuances and hear an 
appeal as to the last place of settlement of a lunatic 
pauper. 

On the 9th of July^ 1845, two justices made an order 
adjudging the place of settlement of the pauper, and 
ordering the overseers of such place to pay the expenses 
of the pauper under the provisions of the 9 Geo. 4, c. 40. 
On the 8th o{ August, in the same year, by the 8 & 9 Viet. 
c 126, that statute was repealed, except as to any matters 
committed or done before the passing of the 8 & 9 Fict. 
c. 126, which should be as if that act had not been passed. 
On the 13th of October, in the same year, an appeal was 
entered and respited. On the 17th o{ December, notice 
of appeal, but without stating any grounds, was given. 
On the 5th of January, 1846, the appeal was dismissed 
at the sessions ; first, because the 9 Geo. 4, c. 40, was 
repealed by the 8 & 9 Fict. c 126 ; second, because no 
grounds of appeal were given. 

Upon the first point, I am of opinion that this case is 
within the exception in the repealing clause of the 8 & 9 
Fict. c. 126, and that it is so, for alt purposes, including 
that of appealing, and that the 9 Geo. 4, c. 40, is still un- 
repealed, as far as regards the order of justices made on the 

(a) 6 A. & E. 943. 
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9th of July, 1845} and all the incidents, including the Bail Court. 
right of appeal. Many cases were cited upon the argu- 



ment, but as each decision depends upon the words of the «. 

repealing statute, it is unnecessary to advert to them, and Tobi^ 
I am of opinion that the words of the exception in the 
repealing clause of the 8 & 9 Fict c 126, leave the 
9 Geo, 4, c. 40, untouched, as far as respects the order 
in question, and that which is incident to it, including the 
appeal. The second objection, however, was said to be 
available under 9 Geo, 4, c. 40, supposing it not to have 
been repealed. This depends upon the question, whether 
the appeal is under the 46th or 54th sections of that act, 
or the 60th section ; if under either of the former, no 
ground of appeal Deed be stated ; if under the latter, it 
must. The statute contains three appeal clauses : one, 
the 46th section, immediately following the enactments, 

« 

which enable the justices to ascertain the settlement 
of pauper lunatics, and order payment of expenses, &c. ; 
another, which is incorporated in sect 54, with the clause 
respecting lunatics charged with crimes; and the last, 
which is the 60th section, immediately following the 
clause for recovery and application of penalties and for- 
feitures, and containing expressions which are applicable 
only to cases of penalty and forfeiture, and not to cases 
falling within the previous clauses of appeal. I therefore 
think that the sessions were wrong in treating this as an 
appeal under the 60th section of the act, it being an 
appeal under one or both of the former sections of the act, 
which do not require any grounds of appeal to be given. 

I may observe, that in the case otRegina v. Pixley (a), 
which was cited on the argument in support of the order 
of sessions, no question was made upon the e£Pect of the 

(a)4Q. B. 711. 
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appeal claiues in the 46ch and 544h aeetions of the aet, 
and it seems to have been assumed that the case was 
within the 60th section, but as that was decided upon 
grounds wholly distinct from the present question, it 
cannot be taken as an authority in this case* Upon the 
whole, therefore, I think that the rule for a mandamus 
must be absolute. 

Rule absolute. 



Nov. 23. 



Lambert against Lyddow . 

TM SMITH had, on a former day, obtained a rule, 
calling on the plaintiff to shew cause why the 
Master should not review his taxation of the costs herein. 
The action was brought by the plaintiff against the de- 
fendant (who was an attorney) for negligence in not 
tendering proper bail for the plaintiff's appearance in the 
Insolvent Court, whereby the plaintiff was continued in 
prison until the hearing of his* petition. At the trial, the 
jury found a verdict for the defendant. A rule nisi for a 
new trial was then obtained, (on affidavits imputing per- 
commiriooday, i^^y ^^ ^^^ ^^^y witness Called by the defendant,) which 

a compromue 

was entered into between the parties, which was carried out by a Jadge*8 order, which 
provided that all farther proceeaings should be stayed on payment of 202. damages, and all 
such costs already incurred as the plaintiff would be entitled to if he proceeded to a second 
trial and obtained a verdict, the costs to be taxed, and in default of payment, execution to 
be issued for the amount. On the taxation of costs before the Master, he allowed to the 
plainti£^ amongst other items, the costs of drawing briefs, counsel's, and consultation fee9 
thereon, as also the costs of obtainincr subposnas, with copies and service thereof on the 
plaintifTs witnesses ; no fresh briefs had been drawn, nor any new fees paid, as the briefs had 
not been redelivered nor had any witnesses been subponaed for the second trial : Held, on 
a motion to review the Master's taxation, that the costs to be allowed to the plaintiff as coett 
in the cause, were the expenses of all such things only as would have been available on the 
second trial, and therefore that the fees to counsel, consultation fees, and the costs of the 
service of the subpoenas were lost costs, and ought not to have been allowed by the Master. 

Hdd also» that the fees to counsel, which would have been payable on the redelivery of 
the brieh for the second trial, were fresh fees, and not refreshers merely, and therefore thai 
the plaintiff #is not entiUed to the fees paid to connsel on the first trial. 



A rule 

absolute for a 
new trial 
having been 
obtained, 
(which was 
silent as to 
costs,) in a 
cause in which 
at the trial a 
verdict had 
passed for the 
defendant, 
notice of 
trial was given 
for the next 
ensuing as- 
sises. Pre- 
vious to the 



{ 



LtDDON* 



X. VICTORIA. 283 

was nade absolute in Eatter Term, 1846: notice of ^oaComrt. 

trial was then given for the next assizes for Somenet^ — 

, Lambxht 

the commission day being the 6th of August ; but on the* «. 

Slat of Julffs an arrangement was entered into between 

the parties for the settlement of the action which was to 

be carried out, by a Judges order, which order was in 

the following words :— 

" Lambert y. Lyddon. 

Upon hearing the attornies or agents on both si^s, 

and by consent, I do order, that all further proceedings 

in this cause be stayed on payment of 20/. damages, and 

all such costs already incurred as the plaintiff would be 

entitled to if he proceeded to a second trial and obtained 

a verdict, and the Judge of Assize certified it to be a 

proper cause to be tried before him, and by a special 

jury; such costs to be taxed, and in default of payment, 

final judgment and execution to be issued for the amount. 

Dated the 31st otJuh/y 1846. 

Frederick Pollock.'* 

On the taxation of costs before the Master, he allowed 
the costs of briefs, subpoenas, copies and services thereof, 
fees to counsel, and consultations, which were chained 
for in the plaintiff's bill of costs. This was objected 
to on behalf of the defendant, on the ground that no 
fresh briefs had been delivered or witnesses subpoenaed 
for the second trial, and therefore that these costs were 
costs of the first trial, and not costs in the cause, and, 
therefore, as the rule for the new trial was silent as to 
costs, the plaintiff could not recover them. The Master, 
however, overruled these objections. Upon this, a sum- 
mons was taken out by the defendant's attorney, before the 
Lord Chief Baron, to review the taxation. His Lordship, 
however, declined to interfere with the taxation^ but made 



Lyodon. 
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BaU Court, an Order, ** that on payment to the plaintiff by the 
~ — ! — defendant of the 8um of 70/,, and payment of the 

Lambert 

o. residue of the damages -and taxed costs into Court, the 

question of reviewal of taxation be referred to the Court, 
the plaintiff undertaking to reftind what, if anything, he 
may appear to have been overpaid.** This order having 
been complied with, the present rule was obtained. 

Rogers now shewed cause against the rule. The 
taxation of the Master is right. The principal question 
here is, whether the items in the plaintiff's bill of costs 
are costs in the cause, or not ; — it is submitted they are. 
The plaintiff is, by the terms of the order of the Lord 
Chief Baron, to be placed in the same position as if he 
had ultimately succeeded, and if so, he is entitled 
to all the costs of the first trial, which were actually 
paid by him, and also to all those incurred for the 
second, up to the time when the compromise was made. 
[Patteson, J. When this rule was moved, it was put on 
the ground that the meaning of this arrangement was, 
that the plaintiff was to have 20L damages, and all such 
costs already incurred as he would have been entitled to 
if he had gone on to trial and succeeded. Now if he had 
gone on to trial, he would not have got the costs already 
incurred in the first trial, but would only have been 
entitled to similar ones. The costs, therefore, of sub- 
poenas, service thereof, fees to counsel, and many other 
items, would be subsequently incurred costs, for they 
would have all to be paid over again.] With regard 
to subpoenas, in tKe case of a new trial, the practice 
is, not to obtain new ones, but only to reseal them, which 
is all that is rendered necessary by the new trial ; now 
here, the Master has disallowed the cost of the resealing, 
but has allowed the subpoenas, which, it is submitted, is 
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right, as they were costs in the cause. The same rule ^*^ ^^^»«^- 

would apply to the copies^ as it would only be necessary , 1_ 

to alter the date on them ; then as to the briefs it is clear, J^^ 

that if the cause had gone to a second trial the same !-«>">». 
briefs might have been delivered, and it would not have 
been necessary to draw fresh ones, and if they had been 
drawn, the costs would not have been allowed by the Master. 
Then also as to the fees to counsel, it is submitted that 
what the Master has done is right, — he has allowed the 
fees, but not the refreshers; which is the proper course, 
for had the causie gone to a second trial, refreshers only 
would be paid with the briefs, and not fresh fees, and so we 
should have been entitled to the original fees as costs in the 
cause. This point has never been expressly decided, but 
Chief Justice Tindal seems to have entertained an opinion 
in favour of this view of the question in Lord v. JVardle (a). 

M. Smith, in support of his rule. The only question 
here is, whether the Master has not allowed the costs of 
the first trial : as to some items it is clear he has, and if 
8O9 he is wrong. It may be that with regard to the 
subpoenas he may be right, as it is said they are available 
for the second trial on being resealed ; but this cannot 
be said as to the copies thereof and service on the wit- 
nesses, which could only be available for the first trial, and, 
consequently, are lost costs. The same principle may, 
perhaps, be held to apply as to the briefs, but that cannot 
be as to the fees to counsel paid with the briefs and con- 
sultations, which are lost costs* Had a^second trial taken 
place, the fees paid to counsel on the delivery of the briefs 

would have been fresh fees, and not refreshers merely, 

f 

(a) SBqwL 174. 
VOL. L R 
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Bail Court, wbicfa IS always the case when the work has been done for 
1846. which the brief is given ; no doubt it is otherwise where 
Lambert ^^g record has been withdrawn, or the cause made a 
Lyddon. remanety— there only refreshers are payable on the re- 
delivery of the briefs. Now here it is clear, that the fees 
allowed were the fees paid at the first trial, for the briefs 
urere never redelivered. 

Cur. adv» ffuU. 

Pec. 17, Patteson, J. — This was an application made by the 

defendant, calling on the plaintiff to shew cause why the 
Master should not review his taxation of costs ; and it 
appears that there was a trial in which the verdict was 
for the defendant, and afterwards this Court set aside the 
verdict, and made the rule absolute for a new trial. It 
then appears, that notice of trial was given for a second 
occasion, and some little time before it came on in the 
country, the parties went before the Chief Baron and 
agreed to terms of compromise, which were, thai there 
should be a verdict for the plaintiff for 30/., and that the 
defendant should pay all such costs already incurred, to 
which he would have been liable, supposing a new trial 
had been had, and there had been a verdict for the plain- 
tiff. Upon that agreement being made, they came be£Dre 
the Master to tax the costs, and the first question which 
arose was on the briefs delivered at the first trial ; the 
Master, it appears, allowed the costs of those briefe. An 
objection was taken on that occasion, that these briefs 
ought not to have been allowed. I think the Master was 
right, because they might be used on the second trial; 
there was no occasion to make firesh briefs, and it seems 
to me, that if the cause had gone down to trial, the costs 
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of second briefs would have been wrongly allowed. Then Baa Omrt 
there were subpcenas served upon the witnesses that were '^^* 
ezamhied upon the first occasion, — ^witnesses for the Lambebt 
plaintiff; and in the bill of costs there is a charge for Lydoqv. 
those subpoenas, and copies of them, and service of them 
on the first occasion ; the Master allowed all those 
charges. As far as regarded the subpoenas, it was not 
necessary to take out fresh ones, but only to reseal the old 
ones ; therefore the costs of those subpoenas were properly 
allowed, because if the case had gone down for a second 
trial, they would have been available ; but the costs of the 
resealing would not be allowed, and would not be costs 
in the cause; and perhaps the same may be said with 
respect to the copies, because copies need not have been 
again made, but the same would have done for the second 
occasion— altering the date ; but the service — I don't know 
what the charge is, but I suppose not very much — the 
service on the first occasion would not be available for the 
second trial, — that was altogether lost ; it seems to me, 
therefore, that the Master was wrong in allowing so much 
of that charge as relates to the service of the original sub- 
poenas, if they had been served again before the compro- 
mise that service would have been allowed. Then as 
to the fees of counsel. The contest is, whether or 
not, upon a new trial being granted, if the case had 
gone down for a second trial, the fees on the second 
occasion are fi'esh fees altogether, the same as if there 
had not been a former trial, or whether they were to be 
refreshers only? So far as I can learn, they are not 
refireshers ; that is only where there has not been a trial 
at all. But where the action has been tried, and the 
cause is sent down for a new trial, new fees are given, 
and the fees paid on the first occasion are altogether lost, 

R 2 
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and cannot be considered costs in the cause ; the conse- 
quence is, that the allowance of them by the Master seems 
to me to be wrong. I do not think there were any other 
items objected to, except the consultation fees ; the rale 
as to them would be exactly the same, because the first 
consultation would not be available for the second occa- 
sion. If there are any other items which I have over- 
looked, to which the same observation is applicable, the 
same principle will apply. It is clear, that what are to be 
allowed as costs in the cause, to which the plaintiff is 
entitled in this case, must be confined entirely to such 
things as are available on the second occasion, and every- 
thing which is unavailable is altogether lost, and cannot 
be said to be costs in the cause. Therefore the rule must 
be made absolute for the Master to review his taxation. 

Rule absolute. 



June 10. 



Lane against Horlock. 



¥N Easter Term last, Bcwill obtained a rule, calling 
upon tiie plaintiff, Mr. Richard Kirkman Lane, to 
shew cause why the warrant of attorney herein, the judg- 
ment thereon, and all subsequent proceedings should not 
be set aside on the ground of usury. 

From the affidavits upon which the rule was obtained. 



A loan of 
money at nso- 
riooB interest 
upon the dis- 
count of bills, 
payment of 
which is se- 
cured by a 
warrant of 
attorney, 
authoristiMr 
the immediate 
entering up of 
* Judgment, which judgment is reppstered, is not thereby a loan upon the security of land 
withm the meaning of the^ proviso in sect 1 of the 2 & 3 Vut. c. 37. By this statute 
certain securities for the loan of money are not to be deemed void by reason of any rate 
of interest being taken, *' provided dways that nothing herein contained shall extend to the 
loan or forbearance of any money upon security of any lands, tenements, or hereditaments, 
or any estate or interest therein ;'* 

Bdd, that a warrant of attorney, given to secure a loan of money, at 60L per cent, interest, 
upon which wanant, judgment was entered up and registered, whereby the said judgment 
beeame a charj^ upon Uie lands of the defendant, was not within tne said proviso^ and 
therefore not void. 
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it appeared that the defendant being possessed in fee ^^' ^"^• 

of estates in JVilU and Gloucestershire, but which were 1__ 

in mortgage for a sum of 25fiOOLt and being in the ^, 

month of October , 1848, in embarrassed circumstances^ Hobloci. 
be applied to the plaintiff, to whom he was then indebted 
in two outstanding bills in the sums of 2981. lOs., and 
SSSL 6s. Sd., for a further loan, and that upon such 
application the plaintiff said that if he did lend any more 
money to the defendant he must have, in addition to such 
bills of exchange as he might discount, a warrant of 
attorney, upon which judgment should be immediately 
entered up and registered, to secure the due payment of 
not only such bills as he might then discount, but also of 
such two then outstanding. That as a part of the arrange- 
ment between the plaintiff and the defendant, it was 
expressly stipulated that he should have an immediate 
judgment against the defendant under the said warrant of 
attorney, which he should immediately register ; that it 
was agreed that the plaintiff should advance the defendant 
the further sum of 8002., for which the defendant was to 
pay interest at the rate of 60L per cent per annum ; that 
the plaintiff thereupon advanced the defendant the said 
sum of 800/. for three calendar months, at the rate of 
interest aforesaid ; and the defendant at the same time, 
and at the plaintiff's request, and in pursuance of the said 
terms, and (as the defendant swore) for the express 
purpose of creating a charge upon his said estates, then 
executed a warrant of attorney, the defeasance of which 
recited that it was given to secure the payment by the 
defendant to the plaintiff of any sum of money not 
exceeding the sum of 2000/., which might at any time 
thereafter be due to the plaintiff upon or by virtue of any 
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Baaomri. and every bill of exchange or promissory note which 
___^ should be madei drawn, or accepted by the said defendant. 
Lane and be discounted for him or for his use by the said 
HoBLocK. plaintiff, so that the whole amount of such bills and notes 
to be recovered by virtue of the said judgment should not 
exceed the said sum of 9000L The defeasance then 
provided that no execution should be issued or levied 
under and by virtue of the said judgment, unless the aud 
bill or bills of exchange, &c. should, on their respectively 
becoming due, be dishonored, and should remain over- 
due and unpaid for the space of seven days, but that in 
case any or either of them should be dishonored, and 
remain overdue and unpaid for the space of seven days, 
then any writ or writs of execution in respect of any 
of the said dishonored bills might issue by virtue of the 
said judgment, &c. The defendant, by his affidavit, 
denied that the object of having the warrant of attorney 
was to get a charge upon the defendant's lands, but that 
it was merely taken as a collateral security. Judgment 
was at once entered up on the warrant of attorney, which 
judgment was registered on the same day. 

Knawlet and Carrie now shewed cause. This is an 
attempt to review the decision upon a similar question of the 
full Court of Queen's Bench, pronounced some few years 
since, in which it was held that a warrant of attorney, 
given as this one was given, is not within the proviso of 
the Ist section of the S & 8 Fict. c 87, which after 
exempting from the penalty of usury any loan of money 
at a higher rate than five per cent., provides 'Uhat 
nothing herein contained shall extend to the loan or 
forbearance of any money upon security of any lands. 
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tenementfli or hereditaments, or any estate or interest 

therein" (a). The defendant, no doubt, relies upon 

BerringUm v. CoUU (6), in which it was held under the 

previous act of S & 4 Wm. 4, c. 98, that a loan of money, 

at more than five per cent, interest, on the security of the 

deposit of a lease and a warrant of attorney, with the 

addition of a promissory note as a further security, was 

not protected. The Court then put themselves in the 

position of a jury, and they thought that notwithstanding 

the money was advanced on a promissory note, yet it was 

really secured by the deposit of the lease, the promissory 

note being merely collateral to the lease, and that the 

transaction was therefore within the proviso of the 2 & S 

VicL c. S7, s. 1. Since, however, the decision of the 

Queen's Bench in fFiihey v. OiUiard (c), there can be 

no doubt of the perfect legality of the present security. 



1846. 

Lane 
e. 

HORLOCK. 



(a) This section is as follows : " That from and after the passing of this 
aetf no bill of exchange or promissory note made payable at or within 
twelre months after the date thereof^ or not haTing more than tweWe 
months to run, nor any contract for the loan or forbearance of money above 
the som of 10/. sterling, shall, by reason of any interest taken thereon, or 
secored thereby, or any agreement to pay or receire^ or allow interest in 
discounting, negotiating, or transferring any such bUl of exchange or pro- 
missory note be void, nor shall the liability of any party to any snch bill of 
exchange or promissory note, nor the liability of any person borrowing any 
som of money as aforesaid be affiKted by reason of any statute or law in 
force for the prevention of usury ; nor shall any person or persons, or body 
corporate drawing, accepting, indorsing, or signing any such bill or note, or 
lending or advancing, or forbearing any money as aforesaid, or taking more 
than the present rate of legal interest m Great Britain and Ireland respec- 
tively, for the loan or forbearance of money as aforesaid, be subject to any 
penalty or forfeiture any thing in any law or statute relating to usury, or 
any other law whatever in force in any part of the United Kingdom to the 
contrary notwithstanding. Provided always, that nothing herein contained 
shall extend to the loan or forbearance of any money upon security of any 
lands, tenements, or hereditaments, or any estate or interest therein.'* 

(b) 5 Bmg. N. C. 33*2. (c) 23 Leg. Ob. p. 237, Hil. T. 1842, 
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Bail CoKTt. In that case the defendant borrowed of the plaintiff 500(| 
^"^' for which he was to give his bill at two months for 6001, 
Lane together with a warrant of attorney, which warrant 

HoRTXKK. authorized the plaintiff at once to enter up judgment for 
the whole sum of 600^, and judgment was accordingly 
at once entered up. The bill, on becoming due, was dis- 
honored, and, upon motion to set aside the warrant, on 
the ground of usury, it was urged in support of the appli- 
cation, that the effect of so entering up judgment being, 
by the provisions of the I & 2 Vict, c 1 10, s. 13 (a), 
immediately to bind the land of the defendant, the 
transaction was within the proviso of the 2 & S VicU 
c. 37, s. 1, and the warrant of attorney therefore void for 
usury. In that case it appeared that the defendant had 
lands to be effected by the judgment, which makes the 
case a strong authority. The Court, however, refused the 
rule, Mr. Justice Patteson saying, " the security here 
does not say that the money was borrowed on the security 
of any lands. To bring the case within the act referred 
to, the loan itself ought to be made on the security of the 
lands. It is not sufficient for that purpose that by the 
operation of law the defendant's lands may ultimately be 
charged with the debt. The intention of the Legislature 
was confined to the case of a security originally given, 
charging the lands.- The act was not meant to apply to 
cases where the lands only indirectly came to be affected 

(a) This lection enacts, "that a ju<]gment already entered np, or to be 
hereafter entered up against anyperson in any of her Majesty's superior Courts 
at Westminster, shall operate as a charge npon all lands, tenemenu, rectories, 
adYOwsons, tithes, rents, and hereditaments (including lands and heredita- 
ments of copyhold or customary tenure), of or to which such person shall at 
the time of entering np such judgment, or at anytime afterwards, be sdied, 
possessed, or entitled for any estate or interest whatever at law or in equity, 
whether in possession, reversion, remainder, or expectanpy," &c. 
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in this way." The judgment in this case proceeds not Bail Qmrt. 
upoD the ground that there may possibly be no lands to low. 
charge, but upon this, that it is not sufficient that by ope- ^^ 

ration of law the lands may ultimately be chargeable if that Hoklock. 
is not the primary object of the security. If this warrant 
of attorney be void, because it may become a security upon 
landy the object of the Legislature will be frustrated, and 
no loan of money will be safe, as every loan may ulti- 
mately be made through the medium of a registered 
judgment, a security upon land. In the present case, it 
does not distinctly appear that the defendant had any 
lands upon which the judgment could operate as his 
landed property is stated to be in mortgage. Upon the 
earlier act of the 3 & 4 Wm. 4, c. 98, which, by sect. 7, 
protected bills of exchange, payable at three months or less 
from the operation of the usury laws, it was held, in Con- 
nop ?. Meaks and Another {a\ that a warrant of attorneys 
given to secure payment of such bills, was also protected. 
Colebrook v. Layton (b) is in point in the plaintiff's 
favour, in which the case of Flight v. Salter (c) was dis- 
cussed. Saltmarshe v. Hewitt (eQ shews the principle 
upon which the Courts act in viewing these securities, 
and that it must distinctly appear upon the face of the 
instrument that it is meant to charge the lands, to be held 
void on that ground. It cannot be said that this warrant 
of attorney is a charge upon the land, as it is clear that it 
was given merely as a collateral security, and may never 
have become such a charge, inasmuch as judgment may 
never have been entered up. 

Sir F. Kelly (Solicitor General), and BoviUy in support 

(a) 2 A. & E. 326. (c) 1 B. & AcL 673. 

(6) 4 B. & Ad. 678. (</) 1 A. & £. 812. 
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Bma Com-L of the rule. The real question is, whether in truth and in 

1_ fact it was the meaning and intent of the parties that by 

^ the security given there should be a charge upon the lands 

HoKLocK. ^f ^jjg defendant ? For if so, the security would be clearij 
within the proviso of the S & S FicL c. ST, s. 1, and so 
be void for usury. In Withey v. GiUiard (a), it did not 
distinctly appear that the defendant had any lands which 
could be effected by the security, and it is not therefore a 
very strong authority in this case ; but in Bennington v. 
ColUs (6), where a rule had been obtained to set aside the 
judgment on a warrant of attorney, on the ground of 
usury, the plaintiff having, on the loan of money upon 
promissory notes, taken a deposit of the lease of a 
dwelling-house, the Court made the rule absolute. That 
was a special case, and Tindal^ C. J., in his judgment, 
says, ^ now, in this case, we are called upon by the 
parties to draw such inferences of facts from the affidavits 
as a jury might do if the matter of such affidavits had 
been in evidence at nisi prius, and after giving our full 
consideration to the subject, we are of opinion that the 
proper conclusion to be drawn from the evidence by a 
jury at nisi prius would be that the loan was agreed upon 
and entered into between the parties as a loan upon the 
security of the deposit of the lease of the defendant's 
leasehold dwelling*house, and that the security of the 
promissory note and warrant of attorney were added to 
the security of the deposit, for the purpose of legalising 
the demand of interest beyond five per cent," and the 
Court decided that as the loan really appeared not to 
have been made upon the security of the promissory 
note, but upon the security of the house, the usurious 

(a) 23 Leg. Ob. p. 237. (6) 5 Bing. N. C. 332. 
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rate of interest made the debt invalid, and they set aside ^^ Otmru 
the judgment The question is, what was the intention 
of the parties ; the fact that it was a part of the arrange- ^^^^ 
ment tiiat judgment should be forthwith entered up and Ho&lock. 
registered, shews the object of the warrant of attorney to 
have been to charge the lands. The effect of the warrant 
was to bind all the lands of the defendant, and to hold 
such a security to be valid would be in efiect to repeal the 
proviso. In Beete v. Bidgood (a) Lord TerUerden said, in 
reference to the question of usury, that it was the duty of 
the Court to look, not at the form and words, but at the 
substance of the transaction, and so it was held by Lord 
Mcaufieldt in Floyer v. Edwards {b) ; RoUestan v. Mor- 
ton (c) ; .Biunden v. Desari {d) ; Collifuon v. Paier {$) ; 
Puckeridge v. Ingram (/)• 

Cur. adv. mU. 

WiGHTMAN, J. — The defendant in this case obtained Nov. 26. 
a rule to shew cause why the warrant of attorney, and 
the judgment which had been obtained upon it, and the 
subsequent proceedings should not be set aside on the 
ground of usury. 

The alleged usQry was committed on the discount 
of some bills, and no question was made but that the 
tnmsaction in respect of which the warrant of attorney 
was given would be usurious under the 12 Ann. s. 2, c. 16, 
SDd it was contended for the defendant that the plaintiff 
was not entitled to the benefit of the 2 & 3 VicU c 37, 



(a) 7 B. & C. 453. (6) Gowp. lU. 

(c) 1 Drur. & W. 171, (Lord Chancellor Snerden's judgment therein, 
p. 195.) 

(d) 2 Dmr. & W. 405. (<) 2 Run. & M. 344. 
(/) 2 Vei. 662. 
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BaU CcmH. s. 1, becauae the loan and forbearance were upon tbe 
^^^' security of lands, tenements, and hereditaments within 
Lane ^d^ meaning of the proviso in that section. 

HosLocK. It was said that the giving a warrant of attorney was in 

effect giving a security upon lands, as judgment might be 
entered up upon it immediately, which would, under the 
1 & 2 Vict, c 110, s. IS, when duly entered under 
section 19 of that statute, be a charge upon the lands of 
the defendant. 

It appears, I think, pretty clearly .upon the aflSdavitff 
that though the loan was secured by bills, the plaintiff 
would not have made it unless he had ascertained that 
the defendant was possessed of landed property, nor 
unless the defendant consented to give the warrant of 
attorney in question, which authorized the entering up of 
a judgment immediately, with a stay of execution, until 
default in payment of the bills of exchange. 

I am of opinion that this warrant of attorney was not a 
security upon land within the meaning of the proviso in 
the £ & 3 Vict. c. 37, s. 1, for though the judgment 

which might be entered up by virtue of the warrant 

ff 

of attorney might be a charge upon the land, the warrant 
of attorney itself contained no reference whatever to the 
land, but merely authorized judgment to be entered up 
immediately. 

It could hardly be contended that if an action had been 
brought upon the bills, and the plaintiff had forborne, 
upon receiving a cognovit authorizing immediate judg- 
ment, with stay of execution, that the case was within the 
proviso, and the forbearance upon the security of land^ 
Some cases, as to the charging ecclesiastical benefices, 
were cited ; Cokbrook v. Lay ton (a) ; SaUemarshe v. 

C«) 4 B. & Ad. 578. 
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£remtt {a)y and some others, but the result of them s**^ Cbvrf. 
appeared to be that unless a warrant of attorney appears ^o^. 
upon the face of it, to be given to charge a benefice, it is I^^^*^ 
not void by the statute of the 1 2 EUz. c. 30. The terms of Hoelock. 
that statute are, moreover, different from those of the 
proviso in question. 

It was further contended for the defendant that if the 
object of the plain tiff was to evade the law restrictive of usury , 
the transaction would be invalid; but the question turns not 
opon the construction of the 12 Anih c. 16, which makes 
all shifts and contrivances whereby usurious interest may 
be obtained illegal, but upon the terms of the proviso in 
the 2 & S Fict c. 37, s. 1, which excludes from the 
benefit of that act the loan or forbearance of money upon 
the security of land. Under that latter act, if the loan or 
forbearance be not upon the security of land, the rate of 
interest is immaterial ; and if the loan .be not actually 
made upon the security of land, the intent of the parties 
is of no importance. 

Upon the whole, I am of opinion that a loan upon the 
discount of bills, payment of which is secured by a 
warrant of attorney authorizing the entering up of 
immediate judgment, is not a loan nor forbearance upon 
the security of land within the meaning of the proviso in 
the act of the 2 & 3 Vict, c 37, which contemplates, as 
it appears, some direct and immediate security upon the 
land. I am fortified in this view of the case by the 
<^inion expressed by my Brother Patteton, in a case of 
JFithey V. OilUard, decided in Hilary Term, 1842, 
much relied upon in the argument, but not to be found in 
any of the Reports, though a short abstract is given in a 

(a) 1 A. & £. 812. 
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work called The Legal Observer, and which I believe to 
be correct The rule, therefore, I think, ought to be 
discharged. 

Rule disdiaiged. 



Not. 35. 



Stonbs agamst Btrok. 



AnadToeate 
who oondacts 
a oanM cannot 
be admitted to 

tnerem. 
WberOf there- 
fore, at a trial 
before the 
onderaheriif 
the plamtifTs 
attorney acted 
as his MTOcate 
in the cause, 
by opening the 
case to the 
jury, cross- 
examining the 
witnesses 
called for the 
defence, and 
makinga 
speech in reply, 
and then ten- 
dered himself 



and gave 
eridmceto 
rebut the case 
set up by the 
defendant; 
the Court set 
aside a yerdict 
found for the 
plaintiff, and 
made a rule 
absolute for a 
new trial. 



T^HIS was an action of assumpait on a bill of exchange 

by the indorsee against the indorser. 

Pleas. First ; no notice of the presentment and non- 
payment. Second ; that after the bill in the declaration 
mentioned became due, and before the commencement of 
the suit, the plaintiff agreed with the acceptor of the bill, 
for a good consideration, to give him time for the payment 
of the said bill by instalments, without the knowledge or 
consent of the defendant Upon these pleas issue was 
joined. The cause came on for trial before the sheriff of 
Middlesex, when a verdict was found for the plaintiff, 
damages 8^ 7i. 

In TrmUy Term, UdaU obtained a rule to shew cause 
why a new trial should not be granted on three grounds ;— • 
first, the improper reception of evidence ; second, that the 
notice, a^ proved, was insufficient ; and thirdly, that the 
attorney who conducted the plaintiff's case before the 
undersheriff, had been sworn and examined as a witness 
in the cause. It appeared, that at the trial before the under* 
sheriff, witnesses were called on the part of the defendant 
to prove the agreement to give time to the acceptor, which 
had been alleged in the second plea* These witnesses 



Bybov. 



X. VICTORIA. £49 

were cross^xamined by Mr. Thompson, an attorney who ^^ ^^"■'^ 

conducted the plaintiflTs case ; and when the defendant's — ^ — 

case had been concluded, Mr. Thompson addressed the _ v. 
jury upon the evidence^ commenting upon its improba- 
bility, and then stated, that he should tender himself as a 
witness 16 disprove the statement of one of the prin- 
cipal witnesses. This course was objected to by Udallf 
who appeared as counsel for the defendant, but his 
objection was overruled by the undersheriff) and Mr. 
Thompson was accordingly sworn, and gave evidence, 
Udall declining to cross-examine him, alleging that 
he would not be a party to such an act of indecorum. 
The jury found their verdict for the plaintiffi 
The above rule having been obtained, 

Petersdorff now shewed cause* (The first brandi of 
his argument related to the improper reception of evi- 
dence of the notice of dishonour, and the sufficiency of 
the notice; but as no judgment was given on these 
points, the argument <m both sides is omitted.) The 
undersheriff was quite right in allowing the plainti£Ps 
attorney, Mr. Thompson, to be sworn and give evidence 
in this case, and it is submitted, that there was nothing 
improper in this evidence being given ; the course taken 
by Mr. ThompsonvtsA one which was rendered necessary 
bj the constitution of the Sherifi**s Court, which compels 
attorneys to appear there and act as advocates, no fee for 
the attendance of counsel being ever allowed on taxation 
of costs of causes tried there; this being so, the attorney 
is bound to conduct his client's case if tried in that Court, 
or pay a fee to counsel out of his own pocket ; and if he 
does so conduct a case, is it to be said, that on this 
account solely he is to be prevented giving evidence in 
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Baa Court (he cause, and provinff some fact in favour of his client, 
1846 ' *- o 

— and which, perhaps, as in the present case, may lie exda- 

Stoneb 

V. sively within his own personal knowledge ; it is every day's 

practice for the attorney in a cause to get into the box, 

and prove the whole of his client's case ; and there is no 

valid ground for contending, that he may not equally give 

evidence in favour of his client iii a cause tried before the 

undersheriffy although he may> owing to the nature of 

that Court, be obliged to conduct the cause there as 

advocate. 

UdaUt in support of the rule. Nothing could be more 
improper or indecent than the course pursued by Mr. 
Thompson in this case, and it is one which, it is submitted, 
this Court will not sanction. He cross-examined the wit- 
nesses called on the part of the defendant, and then made 
a speech to the jury, commenting upon the evidence which 
they gave, and then stated, that he should himself gi?e 
evidence to shew that the testimony of one of them was 
altogether false. This course was objected to ; but the 
objection was overruled, and he was sworn and gave 
evidence accordingly. Now how could the jury separate 
the speech of this gentleman, which consisted entirely in 
comments on the improbability and falsity of the evidence 
given by the witnesses called on the part of the defend- 
ant, from the evidence which he afterwards gave on 
oath ? This is a position in which this Court will not 
allow juries to be placed. The course taken by the 
plaintiflfs attorney is one which has been allowed to 
grow up to some extent in the Sheriff's Court, and it is, 
therefore, very desirable, that a check should be put to it 
by a decision of this Court. In criminal cases it is clear, 
that a prosecutor cannot state his case to the jury, and 



X. VICTORIA. 251 

then give evidence of facts. This is clearly laid down in BaU Camn. 
the case of Rex v. Price (a), and Bayley, J., there refers ^°^' 
to a case in which Lord JEUenborough had allowed a Stones 
prosecutor^ who had been a witness before the grand jury Byron. 
on an indictmenti to address the jury, (on his waiving giving 
evidence at the trial,) but afterwards, on being spoken to by 
the other Judges on the subject, he expressed his convic- 
tion that he had done wrong, and that the prosecutor had 
no right to address the jury. Now if this be the rule in 
criminal cases, a fortiori the rule will apply in civil cases. 
For it may be said, that the Crown has a right to have all 
the subjects of the realm ready to give evidence of guilt, 
and that they shall not prevent justice being done merely 
because they assume the character of advocates. But 
what can be more likely to bring scandal upon the admi- 
nistration of justice, than that, just at the finale of a cause, 
the advocate, who has been conducting it, should tender 
himself to prove a fact that would get over some difficulty 
which has arisen ? And although it might be objected to, 
that it was comparing great things with small ones un- 
necessarily, yet it was so pertinent to the question before 
the Court, that he begged to call its attention to this passage 
from the trial of Sir Thomas Moore, in Lord CampbeWs 
*• Lives of the Chancellors,'' vol, 1, p. 680-81.— « The 
jury, biassed as they were, seeing that if they credited all 
the evidence, there was not the shadow of a cade against 
the prisoner, were about to acquit him ; the Judges were 
in dismay — the Attorney General stood aghast! when 
Mr. Solicitor, to his eternal disgrace, and to the eternal 
eUsgrace of the Court who permitted such an outrage on * 

(a) 2B. &A1.606i 
VOL. I. S 
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BaU Court, decency^ left the Bar, and presented himself as a witness 
for the Crown. Being sworn, he detailed the confidential 
Stoneb conversation he had had with the prisoner in the Tower, 
Bykok. qji ^jjg occasion of the removal of the books .•••** As 
to the argument that no fees are allowed on taxation, that 
might be a very good reason why that subject should be 
reconsidered, but never could be one in favour of conti- 
nuing that which was in itself so indecent a practioe. 

Pattbson, J. I shall not at all enter into the question 

of whether the evidence admitted by the sheriff, as to the 

notice of dishonour, was properly admitted or not, or 

whether or not the notice, as proved at the trial, was 

sufficient I would rather decide this case on the broad 

and general ground, that the attorney for the plaintiff has 

behaved improperly in the course he has taken in acting 

as advocate and witness in the same cause* I think that 

where a party makes a speech to the jury statitig bis 

case, cross-sexamines the witnesses called on the other 

side, makes a speech in reply, and then tenders himself 

as a witness he ought not to be heard ; and, therefore, 

as that course was taken by the attorney for the plaintiff 

in the present case, and he was heard, I think that the rale 

for a new trial should be made absolute. 

Rule absolute* 
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BusHELL against Slack. Nov.ii. 



QN a fonner day Woohych obtained a rule nisi in this A rule nisi fof 

caae, calling on the plaintiff to shew cause why judg- in <S^^of a" 
ment as in case of a nonsuit should not be entered against ^cwra^n 
him for not proceeding to trial pursuant to his peremp- ^®i^"°*^^ * 
tory undertaking, or why the trial which had taken placci P®^ "^J?^ 
should not be set aside, with all subsequent proceed- to try before 

^ ^ thegheriffof 

ingSy on the ground of irregularity. In this case, a writ GUmeester, 
of trial had been obtained, directed to the sheriff of months, which 
Oloucester, and the plaintiff not having proceeded to ^theYilih 
trial pursuant to his notice, a rule nisi for judgment as ^o^^^'trial 
in case of a nonsuit was obtained, which was subsequently T'^^^/S.^^'f 
(on the ISth of June last,) discharged on a peremptory Av^uat, which 

wu a court day 

undertaking to try within two months from that time, bat the under. 

sheriff did not 

On the 17th of July, the plaintiff gave notice of trial for sit to try 
the lOih of August^ which was c^ Court day in the under- day, owing 
sheriff's Court, but the assizes for the county being held bei^heldat 
at Gloucester on that day, the undersheriff did not sit to ^^J^JJ^the 
try causes, but it was sworn that the defendant attended plf n^ff gave 

"^ ' a fresh notice 

with his witnesses ready to try. The plaintiff then ffave of trial for the 

•^ '' ^ , 1 next Court 

a iVesh notice of trial for the next Court day, which was dav. which was 
not to be held until the 31st of August, on which day the sist of August, 
cause was tried, and a verdict found for the plaintifi^ dily^edthe 
damages 62. The defendant not appearing, the cause ^^^^a 
was taken as undefended. Upon this, the defendant J^J^dairt not 
applied to a Judge at Chambers, and obtained a stay of >ppe>ring- 

motion for 
judgment as 
in case of anonsuit, or for a new trial), that the trial was irregular, as had, without authority, 
and must be set aside with costs. 

Hddf also, that as the Court would (under the circumstances of the case) have enlarged 
the peremptory undertaking of the plaintiff, if he had come to the Court for that purpose, 
insteiid of going on to trial, thai it would in its discretion do so now. 

S 2 
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proceedings until the 5th day of the present Ternit in 
order to enable the defendant to move the Court. It 
further appeared by the affidavits, that there had been a 
Court day for the trial of causes by the undersheriff on 
the 13th otJtdy, and also that the writ of trial was not 
returnable until the Slst of August. The present rule 
was obtained on the ground that as the cause was not 
tried within two months, pursuant to the terms of the 
peremptory undertaking, the trial on the Slst of August 
was a nullity, and so the Court would enter a nonsuit; 
or, at all events, it was so irregular, that the Court would 
set it aside. 



Pashley now shewed cause against the rule. First, it 
is submitted, that the defendant cannot support that 
branch of his rule which seeks to enter a nonsuit, for in 
this case there has been a trial and verdict. At common 
law, the Court has no right to compel a party to be non- 
suited, and the statute 14 Oeo, 3, c. 17, does not give 
any power to this Court to enter judgment as in case of 
a nonsuit where a trial has actually taken place. {Pat- 
tesan, J. The defendant can only maintain that part of 
his rule on the ground that the trial which has taken 
place is altogether a nullity.] That cannot be said to 
be the case here ; the plaintiff had a right to try at 
any time before the writ was returnable ; he may be in 
contempt for not trying within the time limited by the 
peremptory undertaking, but that does not render the 
trial a nullity ; the utmost that can be said is, that we 
have been guilty of an irregularity, but even that, it is 
submitted, is not the case, as we I^ave done all we could 
do under the circumstances, — we gave a fresh notice and 
proceeded to trial* The case is analogous to that of 
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whercf a plaintiff has taken bis cause down for trial, and ^*^ ^^'«^- 
it has been made a remanet, in which case the defendant * — - 

BUSHSLL 

cannot obtain judgment as in case of a nonsuit, although _ o. 

the plaintiff may have given a subsequent notice of trial 

on which he has taken no steps; Oilbertv. Kirkland{a). 

Nor, indeed, if he takes no further steps at all after 

the cause is made a remanet ; Denman v. Butt (6). 

[Patteson, J. This is like the case of where a man 

undertakes to try at the Spring assizes, and does not try 

until the Summer.] Yes, but even then I contend, 

that the defendant could not have judgment as in case 

of a nonsuit The question of whether the Court 

would set aside the trial is quite separate. Then, 

secondly, even if the Court should be of opinion that 

the plaintiff has been guilty of an irregularity, the 

defendant is too late in his application to this Court; 

as the trial took place in Vacation, he should have taken 

immediate steps, by applying to a Judge at Chambers 

to set aside the trial, if he wished to take, advantage 

of any irregularity in it, and not have waited to come 

-to this Court to^make this motion; that principle is 

clearly laid down in Cox v. TuUock (c), which, it is 

submitted, applies here. Then, thirdly, there has been 

no irregularity at all on the part of the plaintiff in this 

case, for, in fact, he has done all that lay in his power to 

comply with the terms of the peremptory undertaking; 

it was the act of the undersheriff in not holding any 

Court for the trial of causes on the 10th oi August which 

alone prevented his trying pursuant to his notice for that 

day. [Pattesotif J. You put off trying until within two 

days of the expiration of the time within which you were 

(a) 2 Dowl. 153. {b) 3 Bing. 4C0. (c) 1 Gr. & M. 631. 
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BaU Omri, to try, wheti you had two months to do it in ; where a 

party does this, I will never help himj But here we 

BuBHELL had two months within which to try ; and where a party 
Slack. has a particular time within which to do an act, as to 
enter a cause for trial, he is entitled to the whole of the 
time which the course and practice of the Court allows 
for that purpose, and it can not be negligence in the 
suitor if he neglects to enter it sooner than the practice 
requires ; this is distinctly laid down by JPoUock, C. B., 
in Lumley v. Dubourg (a). That ciEise is also an autho- 
rity to shew, that as we were prevented from trjing by 
the act of the Court, we are not in default so as to entitle 
the defendant to move for judgment as in case of a non- 
suit It is also laid down in Com. Dig., tit ** CondUum^ 
D. 1 and 7, that *^ if a condition becomes impossible by 
the act of God or of the law, the obligation shall be saved/' 

Woohrych in support of his rule. It is clear that this 
trial was a mere nullity. Witii regard to the cases cited 
of Gilbert v. Kirkland and Denman v. Bull, they are 
both cases of where the default was a first de&ult, which • 
distinguishes them from the present case: here the 
plaintiff was bound by his peremptory undertaking to try 
within two months, and as he violated his contract with 
the Court by not doing so, the defendant was entiUed to 
move for judgment as in case of a nonsuit, and the plain-^ 
tiff's proceeding to trial afterwards was altogether irre- 
gular and the trial was a perfect nullity. [Pattescn, J. 
There is a case in the Common Pleas of Negrete v. Afar- 
toreU{b\ and the only difference between that case and the 
present is, that there the laches was entirely the act of the 

(o) 14 M. & W. 298. 

(6) 7 Scott N. S. 483. S. C. 6 M. & G. 756. 
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plaintiff.] Yes ; and in that case Maule, J., says, that by BaU Comt. 
giving a peremptory, undertaking to try before the sheriff — *™! — 
Within two months, the plaintiff undertook that a Court v. 

should be held within two months. With regard to the 
case of Lumley v. Dubourg, that case does not apply, as 
the default there was especially caused by the act of the 
Court (Stopped by the Court.) 

• 

Patteson, J. This rule must be made absolute on 
the second alternative, which is to set aside the trial 
which has taken place as irregular. Even supposing that 
in strictness the defendant were entitled to move for judg- 
ment as in case of a nonsuit, still I think that I ought not 
to grant it absolutely, but enlarge the peremptory under- 
taking. The plaintiff was not bound to try on the 17th 
\>{ Juhff there being another Court day on which he might 
think to' do so within the two months, and it does not, 
therefore, appear to have been entirely his default. Still, 
however^ as the trial went off on the 10th of Augtui, 
owing to the sheriff not holding, any Court on that day, 
the plaintiff had no right to go on and try on the Slst of 
August when the time given him by his peremptory under- 
taking within which to try, had expired ; he should have 
waited and come here to get his peremptory undertaking 
enlarged, offering the same excuse to the Court for not 
trying within the limited time which he does here to-day. 
I believe he could not do this at Chambers ; but it is 
clear that he could not of his own authority alter the 
record; this being so, I think that the defendant is 
entitled to set aside this trial, with costs, on the ground 
of irregularity; the plaintiff, however, must have his 
•peremptory undertaking enlarged for two months, to 
give him. an opportunity to try. With regard to the 
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Baa CcmrL objection that the defendant is too late b his application, 

^^^' and that he should have made it in Vacation to the Judge 

Btohell at Chambers, I think there is nothing in that ; be did aU 

Slack. that was necessary in going there and obtaining a stay of 

proceedings until this motion could be made to the 

Court 

Rule absolute to set aside the trial, 
with costs ; the peremptory under- 
taking to be enlarged for two 
months. 



Not. 17. Ex parte Walwark and Another. 



On motion for HPHIS was a rule^obtained by Jrchbold for a certiorari 
brii^^a ^ bring up a conviction, made by two justices, under 

XdiwS°i2d *h« Truck Act (1 & 2 Wm. 4, c 87). 

in moving for 
a rule must 

not be entitled, Rohiiuon appeared to shew cause against the rule. 

as m any caose, ^ 

and if the^ There is a preliminary objection to the affidavits used by 

are so entitled 

it is irreguJar, the Other side, in moving for the rule nisi. The affidavits 
cannot 4 . ^^ intituled, ** In the Queen*s Bench — In the matter of 
'^'^ The Queen against Robert Walwark and James Wakoarkr 

This is clearly wrong ; there was, in fact, no such case 
pending before the Court, and the affidavits, therefore, 
should not have been intituled at all, or at most in the 
Court only. It is true that these persons had been con- 
victed summarily before two justices, but there was no 
prosecution pending against them in this Court. Ex parte 
Nohro (a), is a case in point, and is an authority for the 
position contended for; in that case a rule nisi for a 
certiorari had been obtained to remove an order of sessions 

(«) 1 B. & a 267. 



X. VICTORIA. 259 

made by the Justices of Essex into this Court, and the ^<"' Oo^' 

affidavits on which it was obtained were intituled, ** The '- — 

King ▼. Justices of Essex.** An objection was taken to Wauvark 
those affidavits, simflar to the one now insisted on, and ^^^ ^^' 

the Court held the affidavits irregular, and discharged the 
rule. So also in Rex v. Stretch (a), it was held that 
affidavits in answer to an application for an attachment in 
a criminal case should not be intituled in it, unless the 
record were in Court, but should be intituled in the Court 
only. Ex parte Nohro was also recognised and acted on 
in Rex v. The Justices of Warwickshire (b) 

Archboldf contra. The affidavits are right ; it has 
never yet been held that an affidavit used in moving for 
a certiorari, intituled ''In the matter of," is wrongly 
intituled. The distinction between this case and Ex parte 
Nohro is, that there the affidavits are intituled '' The King 
against ;** in the present case, '' In the matter*' of some- 
thing not pending in the Court, but elsewhere. It might 
as well be said that we are wrong because we have 
intituled our affidavits ** In the Queen's Bench," there 
being no cause pending there ; now it is clear that is not 
so by the case cited on the other side of Rex v. Stretchy 
where the affidavits were so intituled. Then in the case 
of a motion for an attachment against an attorney, the 
affidavits are always intituled as the present ones are. 

Patteson, J. — ^That is a very different thing; the 
attorney is an officer of the Court, and is supposed 
always to be present there. Now in the present case, 
when I look at the affidavits, I see them intituled ** In the 

(a) 4 Dowl. 30. (6) 5 Dowl 382. 
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BaU OwH. matter of The Queen against A. and B, ;" what does it 
^""' mean? it is an affidavit intituled in something in this 

WAUfijftK ^ourt. Now there is nothing whatever pending in this 

and Another. QouTt with that title. The words " in the matter,** do 

not at all alter the question ; I cannot, therefore, receive 

these affidavits, and therefore the rule must be discharged, 

but without costs. 

Rule discharged. 



No?. 22. BusHELL ogainst Boord. 

^HIS was a rule obtained by P(p/m(2or^ calling on the 
plaintiff'' to shew cause why the judgment and execu- 
tion herein should not be set aside, on the grounds that no 
debt was due to the plaintiff, the same having been forfeited 
by the stat 6 Geo* 4, c. 16, s. 8, that the cognovit was not filed, 
and that no scire facias issued to revive the judgment(a) ; or 
why the plaintiff shouldnot return part of the money levied, 
auctioneer's fees having been charged when no auction 
took place, and too large a sum for poundage having been 

(a) This point was gi?en up on the argument, the cognovit containing a 



i4. being in- 
debted to B. 
in500iL,and 
to other cre- 
ditors in a 
large amount, 
a docket was 
struck against 
him by B,, 
but no com* 
mission of 
bankruptcy 
was openea 
upon It. It 
was then 
arranged 
between A, 
and B. that A. 
should pay a 

composition of provimon that it should not be necessary, 
ten shillings 
in the pound 

to his creditors, if they would take the same,' but that ^.'s debt should stand o?er. The 
creditors asreed to take the composition, and on their receivinff that amount on their 
respectiYe debts, signed a release to ^. of the remainder. B. did not receive any money 
under ^e composition, nor did he sign the release, but shortly after the same luul been 
executed he sued A, for the 6009*, who thereupon gave him a cognovit for that amount. 
Judgment was signed by B. on this cognovit within twenty-one davs of the execution thereof, 
but It was not left with the lisster to be filed. Six yean afterwards S. issnodafi. fr. on this 
judgment, and levied the amount on the goods of A., who within two months of that time 
becfme bankrupt, and a fiat issued against him : ffddt on an application by the assignees of 
A. to set aside this judgment and execution, that the debt of B. was not forfeited under the 
8th sect, of 6 Geo, 4, c. 16 : Held also, that it was not necessary that the co^ovit should be 
filed within twenty-one days under the 3 Geo. 4, c. 39, but that it was the mtention of the 
L^^lature to place warrants of attorney and co^ovits on the same footing in that respect, 
and that therefore as judgment was signed on uie cognovit within twenty-one days of the 
execution thereof, it was sufficient 

Qtuarc, whether a cognovit is a " seeurity" within 6 Geo* 4, c. 16, s. 8. 



X. VICTORIA, 261 

charged and retained." It appeared by the aiBdavits BaU Omrt 
that in May 1 1837, the defendant was indebted to the ^^^' 
plaintiff in the sum of 5001,, and to other creditors to Bushell 
the amount of 1750/. He was also indebted to his brother Boord. 
and his mother's executors in other sums. Iti May, 
1837, the plaintiff applied to the defendant for payment 
of his debt, and was then informed by the defendant that 
he was unable to pay the same, and in fact that he was 
insolvent It was then arranged between the defendant, 
his brother, and his mother's executors and the plaintiff, 
that the defendant should offer his creditors a composition 
often shillings in the pound on their respective debts, 
and that if this arrangement could be carried out, the 
defendant's brother, his mother's executors, and the 
plaintiff should not receive such composition in respect of 
their debts, but that the same should stand over and 
remain owing to them, and that they should take their 
chance of being paid at some subsequent period. It was 
also arranged that the plaintiff should strike a docket 
against the defendant for the purpose of protecting him 
from any of his creditors who might refuse to accept the 
composition. This was accordingly done on the ISth of 
May, 1837. All the creditors, however, agreed to accept 
the composition, and therefore the docket was subsequently 
abandoned, and no fiat in bankruptcy ever opened or prose- 
cQted under it. On the 1st of Deoember, 1837, a deed of 
release was executed by all the defendant's creditors 
(except the defendant's brother, mother's executors, and 
the plaintiff), whereby they released the defendant from 
their respective debts, they having received the com- 
position of ten shillings in the pound thereon, which was 
paid partly by an assignment of the defendant's estate and 
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efiects having been made to a trustee for that purpose, and 
partly by money advanced to him by his friends. The 
plaintiff did not receive any money under this composition, 
and it was sworn that if he had done so, the defendant's 
effects and means would have been insufficient to enable 
him to have paid this composition. Some time after this (In 
September, 1838), the plaintiff requested the defendant to 
give him a cognovit for the amount of his debt of 500/L, 
for the purpose of securing the same, which he agreed to 
do, and accordingly a writ was issued against the defendant, 
at the suit of the plaintiff, and thereupon the defendant 
gave the plaintiff a cognovit to confess judgment for 500/., 
and interest thereon at 5L per cent., from the 28th of 
April then last. Judgment was not to be signed thereon' 
unless default was made in paying principal and interest 
on the 15th of October then next The defendant also 
undertook, by the same instrument, not to bring any writ 
of error, or do any act to delay the plaintiff from entering 
up his judgment, or suing out execution thereon, and 
that it should not at any time, or in any event, be 
necessary, previous to issuing such execution, to revive 
the judgment by scire fecias. On the 17th of October 
following, the money not being paid, the plaintiff signed 
judgment, on which occasion the cognovit was produced 
to the clerk of the judgments, but it was not left with him, 
or filed, nor was it ever filed until after the present rule 
was obtained. The defendant paid the interest upon the 
debt up to the S5th of December, 1844, and in December, 
1845, a4eri facias was issued, and execution levied on the 
defendant's goods. No scire facias was ever issued to 
revive the judgment. In February, 1846, the defepdant 
became bankrupt, and a fiat issued against him on the 
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S8th of that month. The present rule was obtained in 
Trinity Term last by the assignees appointed under the 
fiat. 

Peacock and /. Gray now shewed cause against the 
rule* The first question in this case is whether, under 
the circumstances detailed in the affidavits, the plaintiff 
has forfeited his debt under the 8th section of the 
Bankrupt Act, 6 Geo. 4, c. 16(a). Now,^r«^, it is 
submitted that the course taken by the assignees is not 
the proper one. The course to be taken where a debt is 
forfeited under this section of the act is distinctly pointed 
out by the latter part of that section, which, after enacting 
that if any person liable to become bankrupt under that 
act shall, after a docket struck against him, give to any 
debtor any satisfaction or security for his debt, by which 
the debtor may receive more in the pound in respect 
of his debt than other creditors, he (the person, who 
receives such security, &c.,) shall forfeit his whole debt, 

(a) Sect. 8. And be it enacted, that if any such trader, liable bj nrtoe 
of this act to become bankrupt, shall, after a docket struck against him, pay 
to the person or persons fvho struck the same, or any of them, money, or 
give or deliver to any snch person any satisfaction or security for his debt, 
or any part thereof, fvhereby such person may receive more in the pound in 
respect of his debt than the other creditors, such payment, gift, delivery, 
satis&ction, or security shall be an act of bankruptcy; and if any commis* 
sion shall have issued upon the docket so struck as albresaid, the Lord 
Chancellor may either declare such commission to be valid, and direct the 
same to be proceeded in, or may order it to be superseded, and a new com- 
mission may issue, and such commission may be supported either by proof 
of such last*mentioned, or of any other act of banknqytcy ; and every person 
so receiving such money, gift, delivery, satisfaction, or security as albresaid, 
shall forfeit his whole debt, and also repay or deliver up such money, gift, 
satisfaction, or security as aforesaid, or the ftiU value thereof^ to such person 
or persons as the commissioners acting under such original commission, or 
any new commission, shall appoint for the benefit of the creditors of snch 
bankrupt. 
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and then goes on to say. '* and also repay or deliver up such 
money, gift, satisfaction, or security as aforesaid to such 
person or persons as the commissioner shall appoint for the 
benefit of the creditors of such bankrupt." Now the 
present application goes on the supposition that the 
assignees of the bankrupt are the proper persona to 
l>roceed to recover a debt forfeited under that section. 
That is not so, and even if they were^ they have not choaen 
the proper remedy. The proper person to proceed to 
tteover this debt, if forfeited, would be a person appwited 
by the commissioner to receive the amount This is 
clearly laid down in Selcher v. Sdmboume (a). There 
the assignees of a bankrupt had brought assumpsit under 
this very section against creditors, who had received pro- 
missory notes froili the bankrupt(prior to his bankruptcy), 
to induce them to sign a composition deed, so that they 
obtained more than the other creditors. Lord Denmanf 
C. J., there says^ (in delivering the judgment of the 
Oourt,} '* it would be difficult to contend that the trans- 
addon does not fall within the words of the section, for 
the bankrupt 'after a docket struck against him,' did 
certainly * give,* to the * persons who struck the same,' 
securities, and afterwards paid them the money secured 
on their debt, whereby such persons might ' receive more 
in the pound,' in respect of their debt, ' than the other 
creditors/ The section is, therefore, applicable in some 
way, and to a certain extent; the defendants forfeited 
their whole debt, and became liable to pay the money 
' to such person or persons as the commissioners, acting 
under such original commission,* (t. e,, a commission 
founded on this act of bankruptcy by the Chancellor^s 



(a) 6 Q. B. 422. 
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direction,) *or any new commission/ should * appoint.* Baa Court. 

This, however, is not the remedy sought to be enforced ; L_ 

the commissioner has not appointed any person to receive Bubhell 
the amount. If he had done so, other questions might Bookd. 
have been raised on the meaning of section 8; but 
the assignees rest their claim on the operation of law, 
which, by virtue of that clause invalidates the agree- 
ment, as was properly decided in Rose Vi Main (a). 
Now it was holden by this Court, in Davis v. Holding (&), 
that a creditor thus acting does not forfeit his debt as 
against his debtor, and the debtor who becanle a party to 
the fraudulent ajgreement could not have recovered the 
money actually paid under it ; he had no right to it at 
the time of his bankruptcy, and the assignees who re^ 
present him could succeed no more.'' This case is 
precisely in point, and, therefore, even if the assignees 
are right in the course they have taken, (which it is 
contended they are not,) they have no locus standi here, 
as they were never appointed by a commissioner under 
any commissioh of bankruptcy to recover this money. 
But then, farther, the proceeding taken is a wrong one 
altogether, and, if allowed, the effect would be to take 
away from the creditor the right to contest the bankruptcy^ 
which he has no means of doing in shewing cause 
against this rule. The proper course would be, for the 
commissioner to appoint some person who would bring 
his action on this eighth section ; he would then have to 
allege various facts on the face of his declaration, and, 
amongst others, the bankruptcy ; this would enable us to 
contest that fact, for if there is no valid bankruptcy, the 



(a) 1 Bing. N. C. 367; a C. 1 Soott, 127. 
(») 11 A.&B.710. 
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£aii Court, money cannot be recovered back^ even though the debt 
_ were held to be forfeited under this eighth aection. Then» 

BusHELL again, look at the effect of this course even if the debt be 
BooBD. forfeited. Why should the judgment be set aside ? Sup- 
pose, for instance, that the debt due to Mr. JBushell had 
been a joint debt due from the defendant and another party, 
and judgment had been signed on a cognovit agiunst both, 
would this Court, on a mere motion, set aside the judg- 
ment against both because the debt was forfeited by one? 
Clearly not Secondly^ this case is not within the 
eighth section at all ; how can it be even suggested that 
the taking of this cognovit by Mr. Bushell was an attempt 
on his part to get more than the other creditors. It is 
clearly laid down in DavU v. Holding (a), that it is for 
the party seeking to recover the money to shew this 
affirmatively; now here the contrary is shewn, for it 
appears by the affidavits that the plaintiff did not receive 
any part of the composition, and that if he had done ao 
there would not have been sufficient funds to pay the 
composition of 10«. in the pound to the other creditors, 
and the cognovit was not given until after it was paid. 
The whole arrangement shews, that this was a mere act 
of friendliness on the part of the plaintiff toward^ the 
defendant, to enable him to make terms with his then 
creditors, — it was merely a giving time to his debtor 
by the plaintiff, in which there is nothing illegal. 
How can it be said that the present creditors, for 
whom it is sought to recover back this money, have been 
injured, or have any right to come here ? They are all 
creditors for debts incurred by the bankrupt nnce the 
composition and deed ofreUaee in 1837. Now it is clear 
that the meaning of the eighth section of the act is, that 

(a) 11 A. &E. 710. 
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money recovered for debts forfeited under it is to be dis- ^^ ^»^' 
tributed to the then creditors of the. bankrupt, under a ^^'^^^ 
commission which is then to Usue on the docket which has ^^^h^^^ 
been struck^ or under a new commission issued by command B^Ri>- 
of the Chancellor^ and not to subsequent creditors who, at 
the time of the transaction, had no claim whatever on the 
bankrupt or his estate. Then, thirdly, a cognovit is not 
'* a security" at all within the meaning of the statute, or con- 
templated by i t ; look at the words of the section, — the party 
who ha9 forfeited his debt by receiving, after a docket struck, 
any ** money,'* or has received *' any satisfaction or secu- 
rity for his debt," whereby he may " receive more in the 
pound in respect of his debts than the other creditors," is 
to '^ repay or deliver up such money, gift, delivery, satis- 
faction, or security as aforesaid, or the full value thereof. "* 
Now how can that be done in the case of a cognovit, 
which is merely a confession that the party owes the 
debt, but may be of no estimated value whatever, and, 
indeed, in this case, was. of no real value at all at the 
time it was given. Then with regard to the second 
branch of this rule, which is to set aside the judgment on 
the ground that the cognovit on which it was signed was 
not filed within twenty-one days of the execution thereof, 
under 3 Geo, 4, c. 39 (a). This, it is submitted, is not 
necessary on two grounds ; first, that where the judgment 
is signed upon it within twenty-one days, which was the 

(a) j4n Act for Pret>€nHng Fraudi %p<m CredUor$, hy Seertt Warrants of 
Attorney to Confui Judgment f^^th Jane, 1822.] 

* Whereas injustice is frequently done to creditors bj secret warrants of 
' attomej to confess judgments for securing the payment of money, whereby 
' persons in a state of insolvency are enabled to keep up the appearance of 

* being in good circumstances, and the persons holding such warrants of 

* attorney have the power of taking the property of such insolvents in 

* execution at any time, to the exclusion of the rest of their creditors :* for 

VOL. I. T 
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case here, it is never necessary; secondly* even if it 
is, it lias in efiect been filed in this case. By reference 
to the words of the third section, it is clear that it 
was meant by that section to place cognovits exactly 
in the same position with regard to filing as warrants 

remedy whereof, be it enacted by the King's most excellent majesty, by and 
with the advice and consent of the lords spiritual and temporal, and com- 
mons in this present Parliament assembled, and by the authority of the 
same, that from and after the twenty-ninth day of Sepiember next, if the 
holder thereof shall think fit, every warrant of attorney to confess judgment 
in any personal action, or a true copy thereof, and of the attestation thereof, 
and the defeasance and indorsements thereon, in case snch warrant of 
attorney shall be given to confess judgment in his Migesty's Court of King's 
Bench, at Westminster, or such a true copy thereof as aforesaid, in case 
such warrant of attorney shall be given to confess judgment in any other 
Court, shall, within twenty-one days after the execution of such warrant of 
attorney, be filed, together vrith an affidavit of the time of the execution 
thereof, with the clerk of the dockets and judgments m the sud Court of 
King's Bench. 

2. And be it further enacted, that from and after the said twenty-mntb 
day of September next, if at any time after the expiration of twenty-one days 
next after the execution of such warrant of attorney, a commission of bank- 
ruptcy shall be issued against the person who shall have given such wamnt 
of attorney, under which he shall be duly found and declared a bankrupt, 
then and in such case, unless such warrant of attorney or a copy thereof shall 
have been filed as aforesaid, within the said space of twenty-one days from the 
execution thereof, or unless judgment shall have been signed, or execution 
issued on such warrant of attorney within the same period, such warrant of 
attorney, and the judgment and execution thereon; shall be deemed frau- 
dulent and void against the assignees under sudi commission, and mch 
assignees shall be entitled to recover back and receive for the use of the 
creditors of such bankrupt at large, all and every the monies levied or 
effects seized under and by virtue of such judgment and execution. 

3. ' And whereas the object of the said provision may be defeated by any 
' person giving a Cognovit AetUmem instead of a warrant of attorney, to 
' confess judgment :* be it further enacted, that every Cogmomt Acihmem* 
given by any defendant in any personal action, in case the action in which 
snch Cognont Actionem shall be given shall be in the said Court of King's 
Bench, or a true copy of such Cognovit Actionem, in case the action wherein 
the same is giren shall be in any other Court, shall, together with an 
affidavit of the time of the execution thereof, be filed with the said derk, in 
like manner as such warrants of attorney, or copies thereof and affidavits, 
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of attorney ; they are to be filed with the clerk of the Bail Court. 

dockets *' in like manner as such warrants of attorney." ^ 

This seems to be the only proper construction of the words Br^HELL 

of the statute, and in the case of Biffin v. York (o> the ^o^*^- 

Court seem to have so considered. Then if this be so, 

the cognovit comes within the protection of the second 

section, the judgment having been signed on it within 

tvrenty-one days of the execution thereof; and if so, 

Green v. Wood (6) is a distinct authority to shew, that 

everything has been done which is required under the 

act, and that it is not necessary to file any affidavit of the 

time of the execution of the warrant of attorney or the 

cognovitj or to issue any execution under the judgment. 

Then it will be said, that the rule of Court requires a 

filing of the cognovit Now in this case there has been 

a filing sufficient to comply with that rule; it is sworn 

that the clerk who taxed the plaintiff's costs did hand the 

cognovit to the Master, but that, by some inadvertence, it 

was handed back again to him by the Master, which 

ought not in any way to prejudice the plaintiff. With 

regard to that part of the rule which seeks a return of 

part of the money, on the ground that the sheriff has 

deducted auctioneer's expenses when none have been paid, 

the plaintiff cannot be answerable for that ; if the fact is 

so, and there is any remedy, it is against the sheriff and 

within the space of twenty-one days after such Cogju>vit Aciumem shall have 
been executed, otherwise sach Cogntmt Aotiantm, and any' judgment 
entered up thereon, and any execution taken out on such judgment, shall 
be deemed fraudulent and void against the assignees of the person giving 
such Coffnovit Actionem, under a commission of bankruptcy issued against 
him, after the expiration of the sud space of twenty-one days, in like manner 
as warrants of attorney, and judgments and executions thereon, are deemed 
and taken to be fraudulent and void by this act. 

(a) 6M. Si G. 428; S C. 6 Scott. N. C. 222 

(6) 14 L J.,Q. B., N. S. 217. 

T 2 



270 MICHAELMAS TERM, 

BaU Court, not the plaintifl*. Upon the whole case, then, it is sub- 

*^T^' mitted, both on the merits and on the ground that this 

BuBHELL application is wrongly made, (the proper mode to raise 

BooRo. the question being by action,), and also that it is made by 

persons not entitled to do so at all, this rule must be 

discharged. 

Shee^ Serjt, (Petersdorff with him,) in support of the 
rule. The first question is, whether, under the 8th section 
of 6 Geo. 4, c. 16, the plaintiff has not received a " security** 
for his debt, whereby he might receive more in the pound 
for his debt than the other creditors. It is clear he has ; 
for he has received under this cognovit nearly the whole 
amount of his debt, and interest thereon. It is said on 
the other side, that the act only contemplates the case of 
where a commission issues at once, and that if a com- 
mission does not issue, the debt is not forfeited. Now 
that is clearly not so, as is shewn by referring to the 
words of the section, ** and if any commission shall have 
issued upon a docket so struck,** the Chancellor has 
power to declare such commission valid, or to supersede 
it and issue a new commission ; and then enacts, that 
the forfeited debt shall be repaid or delivered up "to 
such person or persons as the commissioners, acting 
under such original commission, or any new commission^ 
shall appoint for the benefit of the creditors of such 
bankrupt." Now this evidently contemplates, not only a 
commission which may issue at the time the debt is 
forfeited, by the creditor taking any satisfaction or secu- 
rity by which he may get more for his debt than the 
other creditors, but also any subsequent commission. In 
this case the security is taken after a docket struck, and 
before commission issued, and the object of taking it was, 
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to place the plaintiff in a better position than tlie other ^^^ ^^^'* 

creditors. Now this, to use the words of Chief Justice . 

Tindal^ in Rose v. Main {a\ (which is a strong authority ^^bEix 
for the assignees in this case,) " is within the mischief Boobd. 
which the Legislature intended to prevent" Securities 
taken under such circumstances are void, not only against 
the creditors claiming under a commission, but also 
against the creditors generally ; Davis v. Holding {b). 
This, therefore, is a clear answer to the objection, that 
the assignees are not the proper persons to seek to 
recover this money. It is then said, on the other side, 
that there is nothing illegal in a creditor giving time to 
his debtor; that may well be, but the present case is 
very difierent from that; here the plaintiff takes a 
pocket judgment, and so gets more than the other cre- 
ditors, who no doubt entered into the composition on 
the faith of the plaintiff's doing so also. With regard 
to the debts proved under this commission being debts 
incurred subsequent to the composition, — many of the 
creditors are the same, and they would not have gone on 
to trust the bankrupt and let him incur fresh debts, as they 
have done in this case, if they had known that the plaintiff 
had taken a security which he could put in force against 
the defendant at any time, and sweep away all his effects. 
Then as to the second point, that the cognovit was not filed 
within twenty-one days of the execution thereof. It is said 
that warrants of attorney and cognovits are placed on the 
same footing by the third section of 3 Oeo. 4 c. 39, and 
so that as judgment was signed on this cognovit within 
twenty^one days it is sufficient Now there is a wide 
distinction between cognovits and warrants of attorney, 
the former being far more easily used for the purposes of 

(a) 1 BiDg. N. G.360. (6) 1 M. & W. 159. 
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Bail CourL fraud and collusion even than the latter ; and in this 

— ____ ^®^ *' '® clear, that the parties contemplated the very 

BusHELL mischief that the statute was intended to remedy. C5er- 

Boo&D. tainly there is no distinct authority on the point ; but in 

TFood V. Green (a), cited on the other side, the Court 

seemed to be of opinion, that a cognovit roust be filed 

within twenty-one days of its execution to render it valid 

against assignees. Upon the whole case, therefore, it is 

submitted that this rule must be made absolute. 

Cur. ado. vuU. 

Dec. 17. Patteson, J. This was a rule calling on the plaintiff 

to shew cause why the judgment and execution herein 
should not be set aside, or why part of the money levied 
should not be returned, on the grounds, Jlrst, that the 
plaintiff's debt was forfeited under the 8th section of 
6 Geo. 4, c. 16; and, secondly ^ that the cognovit on which 
the judgment was signed, was not filed within twenty-one 
days, according to the provisions of 3 Geo. 4, c. 39, s. 3, 
nor indeed till after this rule was obtained ; and, thirdly^ 
that no scire facias was issued to revive the judgment. 
The latter ground, however, was abandoned on the argu- 
ment The circumstances were as follows : — 

The defendant being indebted to the plaintiff in 5002^, 
and to many other persons to the amount of about 1750/., 
and also to his brother and his mother's executors in the 
other sums of money, was insolvent in the month of May, 
1837. It was then arranged by the defendant with the 
plaintiff, and his brother and mother's executors, that he 
should offer his creditors 10s. in the pound, but that the 
plaintiff, the brother, and the executors should not come 
in under such arrangement ; the reason of which appears 

(a) UL. J., Q. B. 217. 
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to have beeni that if they did, the defendant's effects SaU Omrt. 
could not have produced anything like that dividend. "• 

The plaintiff, therefore, the brother, and the executors, ^^^J^^^-^ 
agreed to take their chance of the defendant's being able Boord. 
aftermrards to pay them their debts. On consulting an 
attoniey, he suggested that the plaintiff should strike a 
docket against the defendant, in order to protect him 
from any creditors who might refuse to come in. The 
docket was accordingly struck, but no fiat was issued. 
The creditors all came in, and a trust-deed was exe- 
cuted on the 1st of December, 1837, under which they 
received, between that time and the Auguit following, 
10«. in the pound, whereupon they released their debts. 
Some assistance was rendered to the defendant by his 
friends to enable him to pay this money; and it is 
sworn that his effects were insufficient to have paid the 
composition if the plaintiff's debt had been included. 
The arrangement with the plaintiff was not communicated 
to the creditors. In the month of September , 1838, the 
plaintiff sued the defendant, and thereupon the defendant, 
on the ^th of September in that year, gave him the 
cognovit in question. That cognovit was not filed, but 
judgment was signed upon it on the 17th of October 
following, on which occasion the cognovit was produced 
to the Master, but not left with him nor filed until the 
month of October in the present year, after this rule had 
been obtained. The defendant paid interest for the debt 
up to December^ 1844. A writ of fieri facias was sued 
out in December, 1845, and the defendant's goods seized 
on the a8th of February, 1846. A fiat in bankruptcy 
issued against the defendant ; and in Trinity Term last, 
this rule was obtained by the assignees of the defendant. 
Under these circumstances, I am of opinion that the 8th 
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Bail Court. $ection of the 6 Geo^ 4, c* 16| does not apply. The 
defendant did not in this case pay to the plaintiff, after he 
had struck the docket, any money, or give or deliver to 
him any satisfaction or security for his debt whereby the 
plaintiff might receive more in the pound than the other 
creditors. The cognovit was not given till after the 
creditors had been paid out of the debtor's effects, the 
agreed composition, which was full as much as those 
effects produced ; neither was it given to the plaintiff, in 
order to induce him not to proceed upon the docket 
which he had struck, or in any way connected with that 
transaction. Doubtless, it had the effect of giving the 
plaintiff a preference over subsequent creditors of the 
defendant, some of whom are said to have been creditors 
at the time when the docket was struck ; but that circum- 
stance appears tb me to be wholly immaterial. The 
persons intended to be protected by the section in ques- 
tion, are the creditors at the time when the docket is 
struck ; and the transaction prohibited, is the dealing with 
the person who has struck the docket, so as to give him 
a possible advantage over them, — not as in this case, the 
giving a cognovit to that person sixteen months after the 
docket was struck, and after the creditors had been paid 
rateably out of the debtor's estate, to the exclusion of the 
person who had struck the docket, and had released their 
debts ; cases were cited on the argument, but none of 
them at all like the present The second objection 
depends on the construction to be put on the Srd section 
of the statute 3 Geo. 4, c. 89. Had the instrument been 
a warrant of attorney, it is plain under the Snd sectioi^ 
that the judgment having been signed within twenty-one 
days, no filing of the warrant of attorney would be neces- 
sary. But the Srd section omits the words about signing 
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judgment, which are inserted in the Snd* I am of opinioni 
however, that the plain intention of the Legislature was 
to put warrants of attorney and cognovits on the same 
footing in this respect ; and that there are words of refer- 
ence in the Srd section sufficient to justify me in holding, 
that, as the judgment was signed within twenty-one days, 
the time of filing the cognovit is not important, either 
with reference to that statute, or to the rule of Court of 
Hilary Term, 18SS. The ground for returning part of 
the money levied, was that the sherifi* had deducted 
auctioneer's fees, whereas no auctioneer was employed. 
I think that the plaintiff is not answerable for this ; if the 
sheriff has done anything wrong in this respect, the 
remedy is against him. Upon the whole, I am of opinion 
that this rule must be discharged, with costs. 
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Rule discharged, with costs. 



CuTTS CLgainst Surraoe. 

YN this action, the venue had originally been laid in 
Middlesex^ but was subsequently changed to Essex, on 
the application of the defendant, upon the usual affidavit 
that the cause of action arose in that county. A rule nisi 
was then obtained by Willes, calling on the defendant to 
shew cause why the rule for changing the venue should not 
be discharged, and the venue brought back to Middlesex, 
on the ground that the plaintiff was an attorney of thia 
Court, and therefore entitled to retain the venue there. 

Petersdarff novf shewed cause against the rule. This 
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Bail CouH. rule muflt be discharged. In this case it does not appear 

on the fiice of the declaration that the plaintiff sues a« an 

Cutis attorney, but merely that he sues in person* Now, before 

SuRRAGB, the Uniformity of Process Act {2 Wm. 4, c. 89), it was 
clearly necessary that this must so appear, or the attorney 
lost his privilege of retaining the venue in Middlesex in 
actions brought by him, Tagg v. Madan (a) ; Parker v. 
Vaughan and Others (6) ; and the only question in this 
case is, whether this act {2 Wm. 4, c 39), has made any 
difference in the law in this respect. This, it is submitted, 
it has not ; and it is quite reasonable that the practice . 
should be so, for how is a defendant to know that plaintiff 
is an attorney, unless it so appears on the face of the 
record that he so sues ; and it is clear that the Court has 
no right to notice that the plaintiff is an attorney, and that 
he is a privileged person, unless he so sues. Lawless v. 
Timms (c), which is a case since the Uniformity of Pro- 
cess Act. Even if thC'defendant knows the fact that the 
plaintiff is an attorney, he may assume that he has waived 
his privilege, if he does not sue in that manner, which can 
alone shew that he means to avail himself of it, namely, 
by placing the fact on the record. It is clear that an 
attorney may so waive his privilege, as is laid down by 
TautUony J., in Harrington v. Page{d). Now this is also 
a case since the act, and is a clear stuthority for the 
defendant No doubt it will be sought to distinguish 
this case on the other side, on the ground that there the 
waiver of the privilege was, because the plaintiff sued by 
another attorney ; but that, it is submitted, does not make 
any difference. 

(a) 1 Bos. & Pal. 629. 

(6) 2 lb. 29. 1 Tidd'B Practice, 656. 

(e) 3Dowl.707. 

(d) 2 Dowl. 165. 
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WiUe9, in support of his case. It does not appear in ^^^ ^«''^* 
either of the cases cited from DawUng's Reports, that the ____^__ 
actions were commenced since the passing of the Uniformity Qvtt% 
of Process Act ; besides which ^ it also appears in both those SuRa age. 
cases that the attorney sued by another attorney, which is 
the distinction between them and the case now before the 
Court ; for here the attorney sues in person, — ^formerly 
the attorney could only sue by writ of privilege, and if he 
sued by another attorney he waived his privilege. The 
practice now that writ is abolished, is for the attorney to 
sue by writ of summons, but in person, if he wishes to 
keep his privilege; no doubt if he sues by another 
attorney, he loses his privilege. Wright y. Skinner {a)^ 
is precisely in point, and is a direct authority for the 
plaintiff. Parke, B., there says, in giving judgment : — 
*' Before the Uniformity of Process Act, an attorney had 
the power of suing by attachment of privilege — ^if, there- 
fore, he sued as a common person, that shewed that he 
abandoned his privilege; but since the Uniformity of 
Process Act, as he cannot any longer sue by attachment 
of privilege, his suing as an ordinary person is no proof 
that he abandons his privilege." 

Patteson, J« The case of Wright v. Skinner seems 
to me to be the nearest case which has been cited to that 
now before the Court ; and the very point now in dispute 
would seem (by the judgment of my brother Parke), to 
have been there taken. I do not see why, in this case, 
the attorney is to be deprived of his privilege ; if he had 
sued by another attorney, no doubt he would have waived, 
his privilege in the same way that he would have done 

(a) 1 M. & W. 144. 
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by so doing before the Uniformity of Process Act. Under 
the present practice, an attorney who wishes to retain hw 
privilege, must declare in person, and not by attorney ; 
and, therefore, the only question is, whether he is bound 
to describe himself as an attorney on the record. I think 
not ; and I think that JFright v. Skinner goes the whole 
length of so deciding. The rule, therefore, will be 

absolute. 

Rule absolute. 
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making. The 
plaintiff may 
oring back 
the venue 
without givhig 
the usual 
undertaking 
to ^ve ma- 
tenal evidence, 
notwithstand- 
ing the rule 
of H. T., 
2W.4,r. 103, 



^HE venue in this action having been originally laid in 
London^ it was changed by the defendant to the 
southern division of the county palatine o{ Lancaster, upon 
the usual affidavit. Early in the Term a rule niai was 
obtained on behalf of the plaintiff^ calling on the defendant 
to shew cause why the rule for changing the venue should 
not be discharged. It appeared by the affidavit on which 
the rule was moved> that the defendants were merchants, 
carrying on business at Liverpool and Newfoundland as 
ship-brokers, and in that capacity received certain monies 
on behalf of the plaintiff at Newfoundland^ which were 

■ 

sought to be recovered by him in this action, another 
cause of action being for freight, due from the defendants for 
goods carried for them from Newfoundland and delivered 
at Liverpool, by a vessel of the plaintiff, the contract for 
the freight having been signed at Newfoundland. 



Atherton shewed cause against the rule. This 
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is an attempt to render nugatory the rule of Court as to 
changing venues (R. H. 2 Wm. 4, r. 103) (a> The 
venae has been changed in this case upon the usual 
affidaTiti and the rule of Court provides that where it has 
been so changed it shall not be brought back except upon 
the usual undertaking to give material evidence in the 
county in which the venue was originally laid. The rule 
to change the venue is absolute in the first instance^ but 
if this application is to prevail, it will become in effect 
merely a rule nisi. The defendant has already sworn 
that the cause of action arose in South Lanccuhire, and 
not elsewhere, and the aiBdavit of the plaintiff merely 
seeks to shew that the defendant's affidavit is untrue in 
that particular. This the Court will not permit him 
to do. 



Bail Court, 

I84(>. 
CtJNDELL 

Harrisos 
and Others. 



Needham^ in support of the rule. The rule of Hilary 
Term, 2 Wm. 4, was made to assimilate the practice of 
the Courts, and not with intent to conclude the parties. 
In all cases in which before the rule, the Court would not 
have allowed the venue to have been changed, it may 
still be brought back notwithstanding the rule. The 
meaning of the rule is, that where the venue has been 
rightly changed on the usual affidavit, it shall not be 
brought back except upon the usual undertaking to give 
material evidence. A contrary construction would enable 
the defendant to take advantage of his own wrong, and 
would interpolate into the rule the words '^ fraudulently,** 



(a) ** In coes where the applioetioii for a rale to chan^ the venue is 
made upon the asnal affidaTit only, the rale shall be abaolute in the first 
instance, and the venue shall not be brought back except upon an under- 
taking of the plaintiff to give material evidence in the county in which the 
venue was originally laid.** 
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CUNDKLL 
0. 

Harrison 
and Others. 



and ''wrongfully/' which it is impossible could have been 
intended. It may be admitted that the Court will not try 
the question on affidavits which are simply contradictory, 
but the affidavit on which this rule is moved, sets forth the 
special circumstances under which the cause of action 
arose, and this is always permitted to be done. These 
circumstances are not denied, and they shew that the 
cause of action arose in Nefrfoundland and not in South 
Laneashire. hope v. Bennett {a) was decided before 
the rule, and that case shews that the cause of action 
having arisen abroad, is good ground for discharging the 
defendant's rule to change the venue. Secondly, this is 
an application to discharge the rule obtained by the 
defendant, and not to bring back the venue ; it does not 
therefore come within the terms of the rule ; no doubt 
the effect of this motion is to restore the original venue, 
but it proceeds on the ground that it ought never to have 
been changed. But in fact the construction to be put 
on this rule has already been determined. Hobart v. 
Wilkini (6), Dawson v. Bowman (e), Cletnentson v. New^ 
combe (d), are cases which have arisen since the rule, and 
although not precisely in point, are, when examined, 
authorities for the plaintiff. Todd v. RoHnson {e\ which 
was decided by the Court of Exchequer, in MiehaeJmat 
Term, 1846, is, however, precisely in point. The action 
was for seamens' wages, and the venue was laid in London. 
The defendant had changed it to South Ldncaehire upon 
the usual affidavit. The plaintiff sought to discharge 
that rule upon an affidavit that the contract for service was 
signed upon the high seas, and the Court made the rule 



(a) 2 New Rep. 297. 
(ft) I Dowl. 460. 
(0 3Dow1. 160. 



{d) Idem. 425. 

(e) Not yet reported. 
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absolute. Both upon principle, therefore^ and upon the 
authoritiesi the plaintiff is entitiled to have his rule made 
absolute. [Patteson, J. It seems to me that all the 
cases which have been cited, except the last, may be dis- 
tinguishable from the one now before the Court. But 
the case from the Exchequer, said to be decided in 
Michaehnas Term last, seems to be on all fours with the 
present, as the point therefore is one of much importance, 
and it is desirable that the practice of the Courts should 
assimilate, I will see the Barons before I give my 
judgment, I by no means say that where a venue has 
been changed to a county where it is alleged by 
the defendant that a part of the cause' of action arose, 
that it would be brought back on a mere contradictory 
affidavit, without the usual undertaking to give material 
evidence. But I do not say that where, as in the 
present case, no snch undertaking could be given, 
that it should not be brought back under the special 
circnmstances.] 

Cur. adv. vuU. 



Bail Court, 
184<>. 

CUNDELL 
V 

Harrison 
and Others. 



Patteson, J. i have seen the Barons of the Ex- 
chequer, and they say that they have no doubt but that 
the case of Todd v. Robinson was decided in the manner 
in which it has been stated to have been decided by Mr. 
Needham. The only difference between the facts of that 
case and the present is, that there, the whole cause of action 
arose abroad, but here only a part. I do not, however, see 
that any distinction can be drawn between the cases, and 
therefore the rule will be absolute. 

Rule absolute. 



Nov. 21. 



END OP MICHAELMAS TERM. 
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Jan. 11. Doe on the Demise of Fowler against Rob. 



It w no ground JUDGMENT against the casual ejector. 

for departing ^ , ^ 

from the ge- The affidavit Stated, that the tenant in possession of 

applicable to the premises, which consisted of a dwelling-^house, was 

thrd^J^U^"*^ an attorney of this Court, and that on the 1st o{ January 

notic^n instant, the deponent served the daughter of the said 

^cctment tbat tenant, upon the premises, with a copy of the declaration 

possesaionis and of the notice annexed, by delivering it to her, and 

an attorney. 

that he proceeded to read over the notice to her, biit 
before he could finish doing so she shut the door in his 
face, and be was obliged to finish reading it out of ber 
hearing. The affidavit further stated, that the tenant is 
holding on possession of the premises after the expiration 
of a notice to quit, and that he keeps the outer gates 
locked, so as to prevent any one obtaining an entrance 
into the house, and that he had tried on several occasions 
to serve the said tenant personally with the said decla- 
ration in ejectment, and also with a writ of summons to 
recover the rent of the said premises, but without success, 
as the said tenant was always denied at the house. 

Hawkins now moved for judgment against the casual 
ejector upon the foregoing affidavit. The tenant in pos- 
session being an attorney, the Court will not require the 
same strictness of service as in other cases. [Erie, J. 
The question is really, whether there is any distinction 
because the- tenant is an attorney. The' summary juris- 
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diction over attorneys is always limited to cases where 

he is acting as an attorney in the particular matter.] 

Here the declaration was served as all notices would be 

served upon an attorney — ^at his house ; the reason for 

requiring great strictness of service in respect to ordinary 

persons is, that they may not know the meaning and 

effect of the document ; but that does not apply to the 

case of an attorney, and in Doe dem. Bower v. Roe (a), 

where the tenant in possession was an attorney, the 

Court granted a rule for judgment against the casual 

ejector, upon an affidavit of the service of the declaration 

and notice upon his clerk, who stated himself ready to 

accept service for his employer. [Erle^ J. There the 

party was an authorized agent ; whatever a clerk says in 

the office may be said to be by the attorney's authority. 

I see no ground for a different rule in the case of an 

ejectment against an attorney than in any other case.] 

This is the only service that can be effected. [ErUi J. 

All you have to do is, to take the same steps as though 

the tenant was a private person ; I do not think that you 

are to be facilitated because the party is an attorney.] 

In Doe dem. The Duke of Portland v. Roe (6), it was 

held, that where the tenant was an attorney it was un* 

necessary, on serving him, to explain the nature and 

meaning of the proceedings ; so that, the Courts make a 

distinction in cases where the tenant in possession is an 

attorney. Doe dem. Croley v. Roe (c) shews, that the 

Court will sometimes grant this rule though personal 

service has not been effected, either on the tenant, or 

any one legally authorized to receive the declaration. 



Bail Court. 

184>7. 

Doe dem. 

FOWLEB 

«. 
Roe, 



(a) 2 Dowl. N. S. 92. (5) 1 Dowl. N. S. 183. 

(c) 2 Dowl. N. a 344. 

VOL. L U 
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SaU Court. Erle, J. If you seek to obtain your rule upon any 

^^^** supposed distinction which may exist between the case 

^Edem. Qf an attorney and. any other person, you have no right 

0. to your rule, as I think there is no such distinction ; but 

Roe* 

if you put it upon the ground that you have made suffi- 
cient efforts to serve the declaration in the ordinary way, 
that, may be different The affidavit, however, merely 
says, that the deponent tried on several occasions to 
serve the tenant personally, but it does not appear dis- 
tinctly that there was more than one application for the 
purpose at the premises. If you can shew that you made 
frequent attempts at the premises, I think you may have 
a rule nisi, but at present I do not grant it. 

No rule. 

On the' following day ITawiins renewed his motion, 
upon an affidavit stating additional facts as to attempts 
made at the premises to serve the declaration, whereupon 
he obtained a rule nisi, upon which, later in the Term, 
Petertdofff shewed cause, relying upon the insufficiency 
of the service, but as his affidavit did not negative that 
the declaration had reached the hands of the tenant in 
possession, the Court made the 

Rule absolute. 



X. VICTORIA. 285 

Bail Court. 
1847. 



The Queen against John Keen. iithwiduth 

January. 

1?ARLY in Michaelmas Term, Huddleston obtained a Where a rule 

•■-* requires that 

certiorari to remove into this Court a certain allowance the parties 

who intend to 

made by Richard Sfone, Esq., aaditor of the Staffordshire shew cause 
and Derbyshire audit district of Poor Law Unions, on t^iTtheir^ 
the 8Srd o( January, 1846,of the sum of lOl. Us. IHA, jj^^'cer- 
charged in the parish of HaugJUon, in the county of qJJJ^^u*** 
Stafford, by the guardians of the poor' of the Stafford ^^^ *^* 
Union, in respect of the maintenance of a pauper and his pired. grant 

m , further time» 

fiunily; and on the return of the certiorari, Huddleston, if it appears 
on the 21 St o( November, obtained a rule, calling upon sion has arisen 
the sud John Stone to shew cause why the said allowance ^^^of a 
should not be quashed, and why such sum should not be j£j^*JJ^ ^ 
paid to the churchwardens and overseers of the poor of of Ae rule, 

*^ ^ and from no 

the parish of Haugkton, the party entitled thereto by the wilful neglect. 

guardians of the Stafford Union, ftc, and why the costs 

of JoJm Keen, the defendant, being the person prosecuting 

the said writ of certiorari, should not be paid by the said 

guardians of the poor of the Stafford Union, or by some 

or one of them ; upon notice of the rale to be given to 

the said Richard Stone, and also to the guardians of the 

poor of the said Stafford Union, or some of them io the 

mean time. And it was further ordered that all aflSdavits 

to shew cause should be filed on or before the 1 Ith day 

of January then next. The rule was returnable on 

Saturday, the I6th o{ January instant 



Whitmore now applied on behalf of the guardians of 
the union for a week*s further time to file affidavits, on the 
ground that they had only ascertained within a very few 

u2 
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Baa Court, ^ays that they were really interested in the result of the 
^^*^' rule, and had therefore omitted to file affidavits within the 
The QoEEN ^jjjjg specified. The case stood 42 in the Crown paper. 



9. 

John Kkbn 



Huddleston shewed cause in the first instance. The 
guardians are not in a situation to use their affidavits, 
even if permission be given to them as they seek, for by 
the R. M. T. 36 Geo. 3, it is ordered, '' that in all cases 
where a special time is limited in any rule before which 
time any affidavit is required to be filed, no affidavit filed 
after that time shall be made use of in Court, or before 
the Master, unless it shall appear to the satisfaction of the 
Court that the filing of such affidavit within the time 
limited was prevented by inevitable arcident.*' Here there 
was no inevitable accident which prevented the ffiing of 
these affidavits in due time. The rule in this case was 
served on the 5th of December, and the application being 
under the 7 & 8 Vict. c. 101, s. 35, the guardians must 
have known that they were interested in the proceedings. 
In TtMmer v. Unwin (a). Lord Denman said, *' We think 
it is better to adhere to the strict words of the rule, and 
to determine that the affidavits which have not been filed 
in due time, cannot be used except in the cases provided 
for by the rule itself.** [Erie, J. That was a case where 
the application was made on the argument This is 
merely for an extension of the time to ffie affidavits, and 
1$ somewhat the same as enlarging a rule. Justice certainly 
requires that the guardians should have an opportunity of 
bringing the facts before the Court]. The rule appears 
to be uniform in all cases. The case is now in the 
CroMrn paper, and if these affidavits are permitted to be 

(a) 4 Dowl. 16. 
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now filedi fresh points of argument may be required to Bail Ckmrt. 
be drawn. ^^^' 

The QuBEN 

9. 

Whitmore in support. The rule is not returnable until 
Saturday next, and the omission to file these affidavits is 
suflSciently accounted for. >>No inconvenience will arise 
to the parties by granting time, which is ordinarily done 
under such circumstances, the cases quoted being those 
upon enlarged rules, the parties having been already 
before the Court, and consenting to the limitation of the 
time of filing. 

CffT. adv. wilU 

« 

Erle, J. I have consulted with the other Judges JuuM. 
upon this point, and have looked at the authorities which 
were cited, and I find that they were all of them upon 
enlarged rules, which are always made upon condition 
that the affidavits shall be filed within a limited time. 
Here this is a rule nisi, and the guardians have had no 
opportunity of coming before the Court, which makes this 
case clearly distinguishable from those quoted. I think 
that this is a reasonable request, and that further time 
ought to be allowed. Let the time be extended till this 
day week. 

Rule accordingly. 
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Hth and 18th 
January. 



HoBSON against Stewart. 



in difierenoe 
in an action 
of troTer, in 
which the 
defendant 
pleaded, first, 
not iniilty, se- 
ooncDy, not 
possessed, 
were referred 
to arbitration, 
the costs of 
the cause to 
abide the' 
erent* and the 



AU the matters ^HIS was an action of trover brought to recover a 

certun quantity of railway scrip, to which the de- 
fendant pleaded, first, not guilty ; second, not possessed. 
On the Stfa of August an order of reference was made, 
whereby all the matters in difference in the action were 
referred to arbitration, the costs of the cause to abide 
the event, and the costs of the reference to be in the 
discretion of the arbitrator. On the 18th of November, 
1846, the award was made, whereby it was ordered, 

referoDce to be ** that the said causc should cease and be no further 
prosecuted; and that the defendant should pay to the 
plaintiff, on the 90th of November ^ between eleven o'clock 
and two o'clock in the afternoon, at the offices of Messrs. 
Bagshaw, Stev^nsont ^ Lycett, Solicitors, Matwhester, 
lAfSL ; and that one-half of the costs of reference should 
be paid by tiie plaintiff, and the other half by the de- 
fendant.** 

Crompton now moved to set aside the award on the 
following grounds ; first, that it does not appear whether 
the plaintiff or the defendant is entitied to the costs of 



cretion of the 
arbitrator. 
The award 
ordered that 
the said cause 
should cease, 
and be no 
further pro- 
secuted, and 
that the d^ 
fendant should 
pay to the 
plaintiff at a 
time and place 
named, a 
certain sum of 
money, and 
that one-half 
of the costs 
of reference 

should be paid the action ; second, that there is no finding on the specific 

by the plaintiff, . © r- 

and the other issues ; Stonehetoer v. Farrer (a). 

half by the ^ , » 

defendant CuT. odo* VuU* 

JHdd, on mo- 

tbTawi^ (fl) 14 L. J^ Q. B. 122 J 6 Q. B. 730. 8. C Watson xm Awards 221. 

aside, on the 

grounds, first, that it does not appear whether the plaintiff or the defendant is entitled to the 
costs of the action ; and, secondly, that tiiere was no finding on the specific issues ; Uiat the 
award was suiBcientiv final, for as either plea would have been a bar to the action, tt must 
be taken that the arbitrator found them both for Uie plaintiff. ^ 
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Erle^ J. This was an action of trover, — pleas, not Bail Court, 
guilty and not possessed. By a Judge's order, •* all the ^^47. 
matters in difference in the action" were referred to an Hobson 
arbitrator, who awarded that the said cause should cease Stkwaet. 
and be no further prosecuted, that the defendant should Jan. 18. 
pay the plaintiff the sum of 145iL, and that the coste of 
the reference should be paid in equal proportions by the . 
plaintiff and defendant This award was sought to be 
set aside, chiefly on the ground that the issues had not 
been disposed of, and that, therefore, the event upon 
which the costs depended had not been ascertained ; and 
in support of this objection the case of Stonehewer v. 
Farrer (a) was cited, in which it was held, that where 
several issues are joined, and the costs are to abide the 
event of the award, there ought to be a distinct finding 
upon each issue ; but in this case the costs of the issues 
do not depend individually upon the event, for as either 
of the pleas was a good bar to the action, and as the 
award was in fiivour of the plainti£^ it became unnecessary 
to find upon each specifically. It is to be presumed that 
the sum awarded included the whole cause of action, the 
event therefore, was determined, and the award final. 
In Harding v. Fonhaw (i), the award was held to be 
final, although a sum of money was awarded generally 
without a separate finding. I think, therefore, that this 
award sufficiently disposes of the issues, for unless they 
be both taken to have been found for the plaintiff, the 
award would not have been made in his favour. 

Rule refused. 

(a) 14 L. J., Q. B. (N. S.) 122; 6 Q. R 730, S. C. 
(6) 1 IL & W. 416. 
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Jan. 16. 



Jones against Davis. 



If a defendant 
seeks to set 
aside an 
execution 
levied upon 
bis goods, 
upon the 
ground that he 
bad never 
been served 
with process, 
and was 
iffnorant of 
toe existence 
of the action. 



TTAWKINS moved for a rule, calling upon the de- 
fendant to shew cause why the appearance entered 
by the plaintiff for the defendant, sec. staU^ and all sub- 
sequent proceedings, should not be set aside with costs. 
From the affidavit of the defendant it appeared, that the 
first knowledge that he obtained of any proceedings in 
this action being pending against him was on the 23rd 
of December last, when a writ of fi. fa. was executed upon 
he most apply his premises at Brecon^ on a judgment signed for want of 

promptly. 

On the 23rd of a plea. The defendant swore most distinctly that he 
defendant's ^^^ never §erved with any process, that he had a good 

goods were 
seized bv the 
sheriff, by 
virtue of a fi. 
fa., where- 
upon the de- 
fendant gave 
the oflBcer 
notice that he 
should apply 
to set the 
proceedings 
aside. Upon 
the 1 8th of 
Janucary fol- 
lowing, a 
motion was 
accordingly 
made, upon 
the ground 
that the de- 
fendant never 
was served 
with process, 

nothing of the probability the money has been paid over to the plaintiff. 
Sntu^°Se- Notices of this kind are so often given that little attention 

cution was 

levied, there 

beingalso 

ao affidavit of merits. Htld^ that the application wu too late. 



defence upon the merits, and had given the officer in 
possession notice that he would apply to the Court on 
the subject 

Erle, J. Is not this application made much too late? 
You had about twenty days before the commencement 
of the Term to have applied in. 

Hawkins. We come within the first eight days of 
Term, and notice was given of our intention to apply. 

Erle, J. Consider the situation of the bailiffs who 
Ievy,.during the time no application is being made ; in all 



is paid to them. You should have applied at Chambers 
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earlier. If yoa have no additional facta I think I ought 
not to grant this rule, as I should feel myself bound to 
discharge it if granted. 

Hawkins. The rule might be granted on terms. 

Erle, J. If you can bring before me any other 
circumstances of importance, and can shape your appli- 
csation so as to embody terms, it may be difierent This 
sort of affidavit is very commonly made. Upon the facts 
as they are now presented to me, I think I ought to 
grant no rule. 

Rule refused. 
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1847. 
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Davis. 



The QuBEN against The Justices of Gloucester- jan. as. 

SHIRE. 

GiBBiNS against Hiron. 

f\ti a former day in Term, a rule nisi had been obtained. To give Uie 
calling upon the justices of Gtoucestenhire to shew ^uwter set- 
cause why a writ of certiorari should not issue to remove tion to^bear^ 

appeal under 
the 7 & 8 VieL 
c 101, 8, 4, against an order of bastardy, it is necessary that it should be proved before 
them that the notice of recoffnisance was fiyen as provided for by the B VieL c 10, s. 3, but 
if they have any evidence before them of the fact of such notice having been duly given, and 
decide thereupon, this Court will not review their decision. An orcter of affiliation havinr 
bten made on the 9th of Jpril upon G. H», upon the complaint of ^. G., nodce of appeu 
was duly given, and on the 13th of the same month (?. H. entered in the proper reoogniaanoe, 
but omitted to serve notice diereof until the 22nd of the following Jwiu. Cm the 29th of die 
latter month the attorney for the respondent, B, G., signed, and handed the appellant's attorney 
a memorandum in these words, " I hereby admit the due service of the notice of bail and 
^peal ffiven herein on respondent," &c. On the appeal coming on for trial, it was oljected, 
on beh^f of the respondent, that the sessions had no jurisdiction to try it, as the notice of 
recognizance had not been served ** forthwith,** as reauired by the 8 Pict, c. 10, s. 3, where- 
upon the foregoing memorandum was produced, whicn the j ustioes held to be sufficient proof 
of the proper service of the notice of recognizance, and thereupon proceeded to hear the 
appe^, and quashed the order : HM, on motion for a certiorari to tiring up the order of 
sessions to quash same, on the ground that the notice of recognizance being bad, the 
sessions had no jurisdiction to hear the appeal : that as there was game evidence before the 
justices of proper notice having been given, they were the only judges of its sufficiency, and 
that this Court could not inteitere. 
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Baii Conti. 
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The Q(7ESN 

V. 

The Jostioes 
of Olouces* 

TBESHIBE. 



into this Court a certain order, &c., made at the quarter 
aessions of the said county, which order quashed another 
order made in petty sessions, adjudicating that one 
George Hiron was the father of a certain bastard child, 
born of the body of Elizabeth Oiibins. 

The following facts appeared on affidavit: — 
On the 9th of April an order of affiliation was made by 
two justices on one Oeorge Biron^ upon the complaint of 
Elizabeth Qihbine^ against which, on the same day, 
notice of appeal was duly given. On the 1 3th of the 
same month Hiran entered into a recognizance to appear 
at the ensuing sessions, and try his appeal, ftc On the 
SSnd of June following, notice of this recognizance was 
served upon the said EUzabeth Oibbins, and on the 89th 
day of the same month the following memorandum was 
drawn up and signed by the attorney of the respondent : 



'* Olouceeter Summer Sessions, Juhf 1, 1846. 
'* George Hiron, Appellant, 

and 
" Elizabeth Gibbins, Respondent 
" I hereby admit the due service of the notices of bail 
and appeal given herein on respondent, Mr. Cheuhyre 
undertaking to produce the original notices on the hearing 
of this appeal, together with the order. 
'' Dated this 29th day of /tine, 1846. 

** C. Smallridge, 
'' Attorney for the said E. GMntu.'' 
** To Mr, Oeorge Htron, and to 
Mr. Chesshyre, his attorney •** 

On the appeal coming on for trial at the Oloucester- 
shire sessions, on the Ist of July, 1846, it was objected, 
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OD the part of the respondent, that the appeal could not BaU Omrt. 
be heard, inasmuch as the notice of recognizance had not '^^' 
been sent to her ** forihtiriiK as required by the 8 Vict. '^ ^"■**' 
c* 10, 8. 3 (a), the recognizance having been entered into ^>» J^tioes 
on the 13th of Aprils and the notice of it not having been tbbshirs. 
served until the SSnd of June* Upon this the memo* 
randum admitting due service was put in on the part 
of the appellant, and the justices thereupon overruled the 
objection, and heard the appeal and quashed the order. 
The present rule was moved for on the ground that as 
the notice of recognizance was not served ** forthwith,** 
the justices had no jurisdiction to hear the appeal. 

Greavet now shewed cause. The sessions were right 
in hearing the appeal, for after the admission by the 
respondent's attorney, that there had been due service of 
the notice of recognizance, it was not competent for her 
to take the objection ; it therefore stood at the sessions 
that the requisites of the statute in this particular had 
been complied with, and the sessions had jurisdiction 
to hear the appeal, which they did accordingly; this 
was a question entirely for the consideration of the 
justices, and as they have determined it, this Court will 
not interfere. 

Wieet in support of the rule. It is a condition pre* 
cedent to the jurisdiction of the sessions, that there 
should be a service forthwith of the notice of recog* 
nizance, the 8 Fict. c. 10, s. 3, requiring ''that in 
respect of any order to be made after the passing of this 
act, the party entering into any such recognizance shall 

(a) See tbit section set oni,4uUtf p. 103. 
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forthwith give or send a notice in writing of his having «o 
entered into any such recognizance to the woman in 
whose favour the said order shall have been made^ and 
unless he shall enter into the recognizance before one of 
the justices who shall have made the order, to one at 
least of such justices ; and in default of his giving or 
sending such notice or notices as aforesaid, the appeal 
shall not be allowed, provided that the sending of such 
notice or notices by the post shall be taken to l)e 
sufficient'* If, therefore, there was no sufficient notice 
given, the sessions had no functions to hear the appeal* 
The admission is merely of the fact of service, not that 
it is a compliance with the statute, and was intended 
merely to save the inconvenience of proving service, and 
the reservation in the admission that the original notice 
should be produced at the sessions, shews that it was not 
intended to waive any objection to the sufficiency of the 
notice itself. The effect of the admission is merely that 
such a document was served, as it was in fact served. 
[Erie, J. You do not say merely that you admit being 
served with such a tiotice, but that you were duly served.] 
There are several modes of service; it need not be 
personal, and the meaning of the words, *^ due service," 
may be that the respondent actually received the notice. 
Admissions of this kind do not go the length of admitting 
the legal sufficiency of the document ; Sharpe v. Lamb (a), 
Fane v. ff hitting ton (i). An admission by writing is 
not more effective than an oral admission. In Reg. v. 
Lord Hastings (c), although service was admitted, it was 
not deemed to waive the proof that the notice so served 
was properly signed. [Erky J. I cannot say that this 
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notice was necessarily bad because it was served so long Baa Couh. 
after the recognizance was entered into ; the party may — 

have been out of the way.] In The Queen v. The Justicet 9, 

of Worceeierthire {a\ where the notice was not given till ^ gloocbs- 
seventeen days after the recognizance, although in the ^^<<i^^- 
meantime endeavours had been made to serve the respon- 
dent personally, the Court held that this was not a 
compliance with the act, for that personal service was not 
necessary, as it might have been sent through the post. 
[^Erle, J. I am putting the case of no known residence.] 
They should then have shewn that &ct affirmatively. 
The respondent could not waive the notice, as it is 
expressly required to be given under the statute to 
originate the jurisdiction of the sessions. 

Erlb, J« It is quite clear to my mind that the justices 
were right in holding that due service of the notice of 
recognizance had been given upon the admission which 
was brought before them. It is, no doubt, necessary, in 
order to give the justices jurisdiction to hear this appeal, 
that proper notice should have been given to the respon- 
dent, but if they have any evidence before them of the 
fact, it is entirely for their consideration, and this Court 
will not interfere with their decision. It was certainly 
for the justices to put a construction upon this admission, 
in which the respondent says she has received due notice, 
and as they have put a construction upon it, and decided 
that due notice was given, they were properly seized of 
the appeal, and were right in hearing it. The admission 
clearly furnished some evidence, from which they were at 
liberty to come to the conclusion that the required notice 
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was, in point of fact, properlj giv<en, and upon that 
evidence they have acted. The rule must be dischared. 

Rule discharged. 

The Quben against The Justices of Suffoi^k, 
(Bedwbll Ash against Woolpit.) 

¥N Michaeh$uu Term, Power obtained a rule calling 
upon the Justices of Suffblk to enter continuances, 
and hear an appeal between the parish of BedweU Ask^ 
appeUsnts, and the parish of Woolpit, respoadents, against 
an order for the removal of Henry Alexander, his wife, 
and five children. 

From the affidaivits made use of in moving for the rule, 
it appealed that on the l8t o{ Februairy, 1846, an order 
of removal was made in this case, at the instance of the 
respondent parish, which, together with a copy of the 
examinations and notice of chargeid>ility, were duly served 
on the following 13th. It further appeared, that for the 

ooantj was 

dmded into * 

four diviiions forthepupotet of the lemonv Soch lewiont heiiiff held, int, on the Ifondey, 
at Beedet^ and by a^oanimeiit on the following Wednesday ana Friday in the same week at 
WootOfridg^ and Ipnriehf and on the Tnesdi^ in the folbwiag week at Btuy 8L Bdmatmtk, 
at each of which places such appeals only were heard as arose within sach dimicns \ 
respectively. An order of removal having been made at the instance d the nspoadent 
pansh, which was situate within the Btuy St EdmMntTt division, an appeal aninst tne same 
was duly entered and reqiited at tbtf ensving Bwry SL Edmmittf$ ai^oiimea sessions4 held 
there on the 16tk of Manh, 1846. The BUdstaimer sessions were aboot to be holden at the 
following tees and plao« :— On the 29th Jima at Bsodn; Ist ofjvfy at Woodbridges the 
3rd of JU^ at J^MvicA, and on the 7th of the same month at Bmrw SL Sdmumdt. On the 
20th of Jam« the appdhnti served the respondenU with a copy of the entry of appeal and 
notice of trial forthe then next sessions at Bur^ SL Bdmmmd^ togedier with the groonds of 
appeal. On the appeal coming on for trial at the a4J0Qnied s^oos at Bury SL EdmMmdt^ 
it was objected, on tne part of ue respondents, that the ^»pellaats had not senrad their gronnds 
of i^peal fourteen days before the original sessions at Beedea, and the sessions being of 
opimon that this was a good objection, relvsed to bear the appeaL Htld, open motion for a 
mandamns to the jnsdces to enter continuances, and hear the appeal, on the ground that the 
service wu sufficient, it having been given fourteen days before the adjourned sessions at 
which the appeal wu to have been triM : that the service was not sufficient, as it ought to 
have been ejected fourteen days before the original sessions at Beedn, * 



The fourteen 
days* service 
of the grounds 
of appml 
required by 
the 4&5 
Hlfm. 4, c. 76, 
s. 81, most 
be given that 
nmnber of 
days before 
the migimaL 
sessions, even 
though the 
appeal is not 
to be tried 
until the 
adjourned 
sessions. 

By the rules 
of the SucfffXk 
sessions the 
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purpose of holding the general quarter sessioiM of the ^^ <^^^'- 
peace, the county of Suffolk is divided into four divisions, 

and that the sessions for each division had been im- '^^ Qi^een 

memorially held on a certain day, and at a certain place, '^ Justices 

•^ ^ '' r » of Suffolk. 

in each division, — that is to say, on the Monday of the 
week in which the general quarter sessions of the peace 
are directed by law to be held, at Beccletf in the said 
county, for one division ; on the Wednesday of the said 
week, by adjournment, at JVoodbridge^ in the said county, 
for another of the divisions ; on the Friday of the said 
week, by adjournment, at Ijmriehs for another of the 
divisions; and on the Tuesday of the following week, by 
adjonmooent, at Bufy Saint Ednmnde for the laat of 
such divisions, each of the said Courts being presided 
over by different chairmen, and different grand and pet^ 
juries being summoned. The affidavits then stated, that 
by the practice of the said general quarter sessions, all 
appeals against orders of removal, or otherwise, are 
required to be tried at the sessions held for the division 
in which the respondent parish is situate, or in which the 
order or matter appealed against was made or arose, and 
are required to be entered with the clerk of the peace 
before ten o'clock on the first day of the sessions for the 
respective divisions, and not of the sessions held at 
Beccles ,* and that the business relating to the aasessment, 
&C., of the county rate within each of the said divisions, 
and all the business of the general quarter sessions, is 
transacted at the sessions Uleld for the divirion in which the 
matter.arises. It then appeared, that the general quarter 
sessions ibr the division of the county in which the said re- 
spondent parish of WoolpU was situate, next after the date 
and receipt of the order of removal, were held by adjourn- 
ment at Bury St. Edmunds on the 16th of Mardh 1846, 
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at which an appeal against the said order was entered and 
respited ; and that on the following SOth of June, a copy 
of the order of entry and notice of trial for the then next 
sessions at Bury St Edmunds, together with the grounds 
of appeal, were served upon the respondents. The 
Suffolk Midsummer sessions were held as follows: — 
Monday, June 99th, at Beccles; Wednesday, July 1st, 
at Woodbridgei Friday, Srd, at Ipswich; and on the 
following Tuesday, the 7th, at Bury St. Edmunds. On 
the appeal coming on for trial at the sessions at Bury 
SL Edmunds, it was objected on the part of the respon- 
dents that the appeal ought not to be heard, inasmuch as 
the grounds of appeal had not been served fourteen days 
before the sessions at Beccles, it not being sufficient to 
serve them that length of time only, before the sessions at 
Bury St. Edmunds. The sessions being of opinion that 
this was a good objection, refused to hear the appeal. By 
the affidavits in answer, none of the foregoing facts were 
denied, but an instance was adduced of a similar objection 
to the present having been taken at the Bury SU Edmunds 
sessions in the year 184S, when the justices held in like 
manner that it was fatal. 



Prendergast and Chirdon shewed cause. This question 
turns altogether upon the proper construction to be put 
upon the words of the 4 & 5 Wm. 4, c. 76, s. 81, which 
directs, that '^ the overseers or guardians of the parish 
appealing against such order, or any three or more of 
such guardians, shall, with such. notice, or fourteen days 
at least before the first day of the sessions at which such 
appeal is intended to be tried, send or deliver to the over- 
seers of the respondent parish a statement in writing under 
their hands of the grounds of such appeaU** If these 
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words will include the adjourned sessions held at Bury 
St. Edmunds, then the appellants were in time, as no 
doubt they served their grounds fourteen days before then ; 
but there were only twenty days before the sessions at 
JBeeeUs, and if they ought to have served their grounds 
with reference to those sessions, they were too late. 
[JEtIbj J. The question is, whether the sessions at Bury 
were an original sessions ; the notice can only be good 
upon the assumption that they were.] 
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Power, in support of the rule, was then called upon. 
As far as the course of practice at these sessions can be 
of importance, the matter is quite clear, for each division 
has always tried the appeals which have arisen within it, 
80 that there never has been any doubt as to the place at 
which any appeal would be tried. The question is 
certainly one of construction of the 4 & 5 Wm* 4, c 76, 
8. 81. The object of tiiis section is, that the appellants 
should have reasonable notice ; that the respondents 
should have notice of the grounds of appeal fourteen days 
before the appeal is to be tried. Here the appeal must 
have been tried at the Bury sessions. [Erie, J. That 
is altogether optional with the justices ; they could have 
made an alteration in this respect, and have ordered all 
the appeals to have been heard at one place.] They 
would then have given due notice of such an altered 
practice : at present the practice is to try such an appeal 
as this at the adjourned sessions. Suppose a notice had 
been given to a prisoner to produce a document, would it, 
have been necessary to have served it before the Beccles 
sessions ? [Erie, J. There the notice would have refer- 
ence to the trial of the prisoner ; and if in this case the 
words of the act had been '* fourteen days before the trial 

TOL. I. X 



800 



HILARY TERM, 



Bail Court, 

1847. 
The Queen 

V, 

The Justices 

of SUJFOLK. 



of the appeal,** it would have been different ; tlie terminui 
in quo here, is *' the sessions,** not " the trial of the 
appeal/*] By the old act of the 9 Geo. I, c. 7, s. 8, only 
reasonable notice was required, and the justices were to 
decide upon what, under the circumstances, was reason- 
able notice ; and the object of the Legislature in framing 
the 4 & 5 Wm. 4, c. 76, s. 81, was no doubt the same. 
The intention of the notice is, that the respondents should 
have time to see whether or not the appeal was well 
founded. If the time for giving this notice is to have 
reference to the Beccles sessions, then a respondent at 
the Bury sessions would be in a much better situation 
than one at the Beccles sessions, since he must then have 
twenty-two days* notice instead of only fourteen; this 
could not have been the intention of the Legislature. 
The words used in the act are, *^ fourteen days at least 
before the first day of the sessions at which such appeal 
is intended to be tried.** Now here, the sessions at which 
it was intended to try this appeal, were the sessions to be 
held at Bury. [Erie, J. The Midsummer sessions at 
which the appeal was to be tried, really commenced on 
the 29th of June at Beccles ; the sessions afterwards at 
Bury were merely an adjournment t)f those sessions.] 
The 81st section of the act does not distinguish between 
general quarter or adjourned sessions, but makes use of 
the term ^'sessions** only, which would imply that the 
notice may be with reference to an adjourned sessions ; 
and this view is fortified by the fact, that in some clauses 
of the act the words ** general or quarter sessions** are 
used, as in section 103. The interpretation clause also 
assists this argument, whereby it is declared, that the 
words ^* general quarter sessions shall extend to and be 
construed to include general or quarter sessions, or 
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adjournment thereof." It can hardly be contended^ that 
where, as in the Slst section, the Legislature makes use 
of the term *^ sessions,** it is to be construed in its most 
limited sense; it would be exceedingly inconvenient if it 
were to be so construed, for in that case, if there were not 
time to give the notice for the Beccles sessions, the appeal 
would have to go over until the next Beccles sessions, 
although there might be plenty of time for giving the 
notice for the Bury sessions, at which the appeal was 
actually to be tried. 
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The Queen 

The Justices 
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Prendergoit referred his Lordship to the cases of 
Hex V. Sussex (a) ; Rex v. Hinderclave (A) ; R. v. 
FUher{c). 

Cur. adv. vult. 



Eele, J., after stating the fiicts of the case observed — 
I think that this rule should be discharged. The appeal 
no doubt was to have been tried at Bury St. Edmunds, 
and if these had been the original sessions, the notice 
would have been in time ; but, in fact, these were only 
adjourned sessions, the original sessions having been held 
at Beccles, and the grounds of appeal not having been 
served fourteen days before they commenced.; and the 
real question is, whether the appellants were bound to 
have given their notice fourteen days before the Beccles 
sessions, or were correct in giving it only fourteen days 
before the adjourned sessions at Bury. Upon a proper 
construction of the Slst section of the 4 & 5 Wm.4f, c. 76, 
I am of opinion that it was not sufficient to have given 
this notice with reference to the adjourned sessions, but 
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BaU Court, that it should have been given the prescribed number of 
days before the commencement of the original sessions at 
The Queen BeccUsy these being in contemplation of law but one 
The Justices sessions^ although the justices may for convenience choose 
to adjourn them from place to place ; and I am fortified 
in this opinion by the cases of Eex v. Sussex (a) ; Rex v. 
Hinderclave (b) ; Jt. v. Fisher (c). 

Rule discliai^ed. 



18«h and 19th CoTTAM aoainst BaNKS. 

January. , "^ 

Em-y cause 'JiHIS was an action upon a bill of exchange, in which 
the day shoald the defendant having pleaded, the cause was set down 

be considered g* * ■, ^ t 'mTi 

by the parties for trial at the first sitting in the present Term. It having 

cause, it being heen Called on out of its turn as undefended, counsel 

jurisdWtonof app^Ar^d for the defendant, and stated that he was 

Ju^dSTto^e '^s^ructed with a defence, whereupon the case was 

them in any directed to keep its place. On the 14th of January 

order he may r r if 

think most jt appeared in the list of the day, but so low down that it 

convenient. 

Where, there- would not have been reached if not taken out of its turn. 

fore, a cause 

was called on Shortly before the rising of the Court (the Judge being 
upon ui hi™' about to go to Chambers), the marshal announced, by 
^Judgethat ^^^ Judge's direction, that two short causes would be 
uirtUo short ^®"» "P^" which the counsel for the plaintiff applied to 
causes, and have this cause taken, which was accordingly done, no 

upon the repre- ^ ^ "^ 

sentation that one at that time being in Court to represent the de- 
it was such a 

cause, (it fendant. A verdict was returned for the plaintiff 

being such in 

fact,) in the 

absence of the (a) 7 T. R. 107. (6) 19 Yin. Ab. 356, and 2 BotL 723. 

counsel and (e) 2 Stra. 832, 865. 

attorney of the 

defendant, and 

the plaintiff obtained a Tcrdict, the Court refused to set aside the trial, though it was sfatiirn 

that the plaintiff's legal advisers knew that counsel was instructed for the de&ndant. 



X. VICTORIA. SOS 

• Simon now moved for a rule, calling upon the plaintiff -»««' Court 

to shew cause why the trial herein should not be set aside [ _ 

with costs. This cause was improperly taken out of its Cottam 

tnm, and called on, as though it were undefended, when Banks. 

in fact there was a substantial defence intended to be 

relied on, and it was known to the other side that counsel 

were instructed, who, in fact, were only temporarily 

absent, knowing that the cause could not come on that 

day in its regular turn. [Erle^ J. The attorney should 

have been in Court, for it is quite within the compass of 

probability that the cause may have come on in its regular 

turn.] It is the understood practice that a cause is never 

taken out of its turn except by consent, unless, indeed, 

it is undefended. [Erie, 3. 1 apprehend that it was 

taken in consequence of an intimation from me that 

no long cause would be taken, and therefore it was called 

on as being a short one ; if the defendant's legal advisers 

had been in Court, and had intimated that there was a 

substantial defence, I may or may not have taken it ; 

but it is the clear right of a Judge, where there are 

several causes in the list, to take those which are moat 

convenient.] The understood practice appears to be not 

to take any defended cause out of its turn, unless by the 

consent of the parties. [Erh, J. It is clearly the duty 

of the defendant's attorney to be in attendance in Court 

watching the causes; it was in the list for the day* 

Parties have no right to say that because a cause is far 

off it will not be taken, the Judge disposes of the list so 

as to make the most of the public time.] If this cause 

was taken in consequence of an intimation of the Judge 

it might be different, but here it would appear as though 

it had been called on upon a representation to the 

marshal that it was undefended. [Erie, J. If it has 
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Baa Court. }^i^ taken out of its turn upon any untrue representation 
on the part of the plaintiff that it was undefended, I will 



^^^^ interfere, but not otherwise. I will ascertain from the 

Vm 

Banks. marshal the circumstances under which be called it on.] 

Jan. 19. Creasy now appeared to shew cause in the first 

instance, if his ^Lordship thought it necessary to hear 
him. 

Erle, J. I have ascertained from the marshal that 
on my intimating that I would only take two short causes, 
application was made by the plaintiff's counsel to take 
this one, as it was a short cause, and would take very 
little time. 

Simon. In the case of Dorrien ▼. Howell (a), a new 
trial was granted where a defended cause was taken out 
of its turn. 

Erle, J. There the cause was taken as an undefended 
one; here it was taken because it was a short cause, 
which makes all the difference. If the cause had been 
brought on by any false representations of the plaintiff, I 
would have interfered, but in fact it was called on in con- 
sequence of an intimation from me that I would take a 
couple of short causes. It is clearly within the province 
of the presiding Judge to do the best he can with the list 
of cases, and to take them out of their order if he thinks 
it advisable, and if the parties are not ready it is their 
own faults. It has more than once been said, that every 
cause ought to be considered by the parties as the first 

(tf) 8 Dowl. 277. 
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cause, and that they ought not to rely upon a case being ^^ ^^"^^ 

taken in the order in which it stands in the list. The 1_ 

Judge is to do the best he can with the list, having in 
view the making the most of the time of the public. There 
is no sufficient excuse for the defendant not being ready 
in this case, and therefore I shall grant no rule. 

Rule refused. 



COTTAM 
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Amadio against Showell. ^^' ^*- 



AN action having been brought by the plaintiff against ^C"^,*** 
the defendant as acceptor of a bill of exchange, terms after a long 

. interval, apply 

of settlement were proposed between the parties ; and on to the Coart 
the 9th of Jpril, 1846, a consent was signed by their proce^inn 
respective attorneys, that the action should be stayed on State ofthe* 
251. being paid on account of debt and coste (the latter to ^^^^ ^^ 
be taxed as between attorney and client), and two further somesatU- 

•^ factory reason 

sums at future periods, with power to sign judgment and for the delay. 

A. baring 

issue execution for the whole of the balance in case of commenced 

an action* 

default. Upon this, the defendant's attorney drew up the against B„ 
order in the usual way, but upon shewing it to his client, ^f^t thermn, 
he objected to the terms, saying they were not in con- 3ie*27tETf **" 
formity with the arrangement ; and the attorney was then ^^*^ * "*^® 
instructed not to serve the said order, but to abandon it. o^*«n^ by^. 

for setting ande 

such jadgmentt 

which rme was 

made absolute, (no cause beins shewn,) on the following 8th of May. On the 27th of the 

same month a rule nisi was d)tained to set aside the said rule of the 8th, which rule was 

made absolute on the 6th of June then next, no cause being shewn. On the 12th of May a 

fiat had issued against B. under which, on the 28th of the same n^onth, assignees were 

appointed, who on the third day of Miehadnuu Term, obtained a rule calling upon the plaintiff 

to shew cause why the rule of the 6th of June should not be discharged, and why the rule of the 

27 th of May should not be opened to afford them an opportunity of shewing cause against the 

same. The affidavit of the solicitor of the assignees did not satisfactorily shew that the 

assignees had no knowledge of the rule obtained on the 27th of May, before the expiration of 

TVimity Term. HeU, that the assignees were too late in their application. 
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Bail Court, In consequeoce of this, no copy of such order was served 
^ *' upon' the plaintiff's attorney, who, however, some days 
Amadio after, himself applied at the Judge's Chambers, and pro- 

Showell. cured a duplicate of such order, and on the same day 
served a notice upon the defendant's attorney, that the 
costs in the action would be taxed the next day, which 
was accordingly done, no one attending on the part of the 
defendant On the 15th of the same month, the plaintiff's 
attorney served a copy of the said duplicate order, with 
the Master's allocatur, upon the defendant's attorney, with 
a copy of the costs of signing judgment, and an appoint- 
ment to tax for the following day, upon which occasion an 
objection was taken on behalf of the defendant to the 
taxation, upon the ground that the plaintiff's attorney 
had never been served with a copy of the said order; the 
taxation, however, was proceeded with, and on the same 
day an execution issued upon the judgment so signed, 
and was levied upon the goods of the defendant. On the 
following 27th, a rule was obtained at the instance of the 
defendant, calling upon the plaintiff to shew cause why 
the order obtained by the plaintiff should not be rescinded, 
and why the judgment entered up thereon, the execution, 
and all subsequent proceedings, should not be set aside, 
with costs. This rule was, on the 8th of May following, 
made absolute, no cause being shewn. The reason why 
cause was not shewn was, as stated in the affidavit of the 
plaintiff's attorney, an understanding between himself and 
the defendant, that the rule nisi should be abandoned, a 
fresh arrangement being about to be entered into between 
them. On the l£th of ilfay, a fiat in bankruptcy issued 
against the defendant, and on the 13th, A. E. Belcher was 
appointed official assignee ; and on the following £8th of 
the same month, WiUiam Nash and Charles WiUtm were 
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appointed creditors' assignees. On the S7th of the same ^""'^ ^"^ 

month, a rule was obtained by the plaintiff (upon reading 

the rule of the 8th of May\ calling upon the defendant to 

ahew cause why the said rule should not be discharged, 

with costs ; which rule, on the 6th of June next following, 

was made absolute, no cause being shewn. 

The present rule was moved for on the 4th of iVoeemier, 
1 846, and was drawn up on reading the rules of the S7th 
of May and the 6th oi June^ and called upon the plaintiff 
to shew cause why the last mentioned rule should not be 
discharged, and why the first mentioned rule should not be 
opened to afford the assignees of the defendant an oppor- 
tunity of shewing cause against the same. 

It was sworn by the affidavit of Mr. Linklater^ who, 
with bis brother, were the solicitors of the creditors' 
assignees, ** that he was not, nor was his partner, nor, as 
deponent has been informed and believes, was either of 
the said creditors' assignees, nor the official assignee, nor 
the petitioning creditor, nor his solicitor under the said 
fiat, served with a copy, nor any notice of the rule nisi, 
made in this cause on the 37th of May^ &c. ; and the 
affidavit further stated, ''that deponent and his said 
partner were not, nor was either of them aware of the said 
rule nisi having been obtained, until after the same was 
made absolute by a rule of this Court, bearing date the 
6th of June last, as mentioned" in the said affidavit of the 
said HI Z. Jenns ; and that this application to set aside 
such rule absolute, and the judgment and execution in 
this cause is made by and on the behalf of A. B, Belcher ^ 
W. Nathf and Charles Wilson, the assignees of the estate 
and effects of the bankrupt under the fiat ; and that he 
(deponent) wa& not aware of such rule absolute having 
been obtained by the plaintiff, until after the expiration of 
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Bail Court. Trinity Term last*" The sheriff continued throughout in 

1847. 

possession. 

Amadio 

V, 

Showbll. Lush shewed cause. The assignees are too late in 
their application; they were appointed on the S8th of 
May, and the last rule was not made absolute until the 
6th of June, so that even after that, there were six remain- 
ing days of Trinity Term, but they took no steps what- 
ever, neither did they take any during the ensuing 
Vacation. They have no other rights than those which 
the bankrupt himself possessed; and it is quite clear that 
he would have been too late. In Williams v. Garcia (a), 
where judgment was irregularly signed, and execution 
levied, on the 9th of March / it was held to be too late to 
apply to set aside the judgment on the S8th of JprU 
following, either at the instance of the defendant himself, 
or of his assignees, he having become bankrupt, although 
the assignees were not aware until the 7th of April of the 
irregularity. So also in Routhdge v. Giles {b\ where it 
appeared the plaintiff signed judgment irregularly on the 
9th otJune, and on the 10th seized the defendant's goods 
in execution; and that, on the SSSnd, a commission of 
bankruptcy issued, under which, on the following 5th of 
July, assignees were chosen, and on the next day they 
made an application to set aside the proceedings^ it was 
held that the application was too late^ and that if there 
were an irregularity, it was waived. Butterworth v. 
Williams {c\ is also in point. Mr. Justice Wightman 
there remarks, that '^ there is no rule which enables third 
parties to have a longer time for their proceedings than 



(a) 2 Dowl. N. & 64. (fr) 2 C. & J. 163. 

(e) 1 B. C. R., ant€^ p. 168. 



X. VICTORIA. 309 

other persons ;" that, also, was an application by the BoHOmrt 
assignees of a bankrupt. The assignees were therefore ^^*' 
bound to have come with the same promptness as the Ajiadio 
bankrupt, and it cannot be assumed that they were not Showbll. 
aware of the pendency of the rule, or of its having been 
made absolute ; they make no affidavit of the fact, and it 
is only one of their solicitors who speaks to their ignorance 
of these proceedings, and this, too, in a very equivocal 
manner, speaking merely as to his belief; nor does even 
the defendant himself venture to say that he did not tell 
his assignees, who, indeed, fouat have had their attention 
aroused to the fact, from the circumstance of the officer ^ 

of the sheriff being in possession. 

Shee^ Serjt, and Petersdorff^ in support of the rule. 
It is quite clear that the assignees knew nothing of the 
last rule until after Trinity Term, from the circumstance 
oftheir solicitors being in ignorance of it; and they would 
surely have known of it if their clients did. The rule of 
the S7th of May was moved after the defendant had 
become bankrupt, and after, therefore, he had ceased to 
have any interest in the subject ; the assignees, therefore, 
ought not to be bound by his laches. [£rZe, J. The 
defendant was still liable to have been taken on a ca. sa.] 
The only question is, whether or not the assignees have 
come as soon as they reasonably could. They were not 
appointed until the S8th of May, and a Judge at Chambers 
would not entertain a motion such as this. The solicitor 
to the assignees swears he had no knowledge of the rule 
until after Trinity Term, and this motion is made at the 
beginning o( Michaelmas Term. [Erie, J. It appears 
that the sheriff's officer has been in possession throughout, 
how was it he did not withdraw after the 8th of May f 
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SaU Court, It is a very material circumstance, that when the assignees 

are appointed, instead of finding the messenf^er in posses- 

Amadio gion, they find the officer.] It may have been that he 

Showell. was in possession upon some other execution. The 
assignees have done all they could; they have come to 
the Court upon the first opportunity after acquiring a 
knowledge of the proceedings. 

£rlE| J. I must look in this case to the fiict that the 
assignees come to the Court after a long interval, and it 
is for them to explain how it is that they have not come 
before, as the position of parties has become materially 
altered; and I really think they have not shewn any 
circumstances that can justify me in letting them come in. 
The language of their solicitor is far from satisfactory ; 
he merely says, that ** as he was informed and believes 
neither of the assignees** were aware of the proceedings ; 
but it is very extraordinary, that when they found the 
sherifi*in possession, they didn't inquire why he was there, 
and if they had done so, they would have learnt at once 
the cause. I cannot but think that they had a knowledge 
of the rule, and therefore cannot now allow them to be 
beard. 
' Rule discharged. 
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Doe dem. Pugh against Price. jan. 20. 



^J^HIS was an action of ejectment in which the lessor The Court 

of the plaintiff sued in formd pauperis. The action ^\ ^^^^^ 
was commenced in 1840, and notice of trial given by ^ay°^fj\ 
the plaintiff in the Trinity Term of that year. This ^^"^ ^^^^ 

■^ ^ ^ having given 

noUce, however, was duly countermanded, and no farther a, notice of 

trial, and not 

notice was given, or any other step taken by the plaintiff having pro- 

in the action. In Michaelmas Term last, the defendant pursuant to 

obtained judgment as in case of a nonsuit. nnder'uienilo 

of H. T. 
2 Wm.4, 

Tyrwhitt now moved for a rule, calling on the lessor of n^i^^'jJ^Jj^ 
the plaintiff to shew cause why he should not pay the ^asduly 

^ ^ . . counter- 

costs of the action, on the ground that as the plaintiff manded. 

»i- #••! Ill 11 .1 Where a notioe 

had given a notice of tnal, and had not proceeded to tnal of trial has 

DAAIl II til V 

pursuant to his notice, he came within the rule of Court, countermanded 
{H. T., 2 Wm. 4, r. 10,) that " where a pauper omits to 1^^^ j^ 
proceed to trial pursuant to notice or undertaking, he n?ne had been 
may be called upon by a rule to shew cause why he 
should not pay costs, though he has not been dispau- 
pered." He referred to Pratt v. Delarue (a), and Owre 
V. Marphetv (&), where this rule had been recognised. 



Erle, J. I do not think you have brought yourself 
within the rule upon which the liability of a pauper 
plaintiff to pay costs arises. Notice of trial duly counter- 
manded is the same as if no notice had been given at all. 

Rule refused. 

(a^ 10 M. & W. 509. (fr) 8 Dowl. 137. 
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Jan. 27. 



A person who 
condactfl a 
caiiBe aa 
advocate 
cannot be 
examined 
as a witness 
therein, and 
il he is so 
examined the 
Court will 
grant a new 
trial on that 
ground. 



Dunn against Packwood. 

^HIS was an action tried before the undersheriff^ 
verdict for the plaintiff, damages 4/. ISi. 8d. Earlier 
in the Term Willes obtained a rule before Wightm'afh J., 
calling on the plaintiff* to shew cause why a nonsuit should 
not be entered, on the ground that there was no evidence 
to go to the jury ; or why there should not be a new 
trial, on the ground that the attorney who had conducted 
the cause before the undersheriff had acted in the double 
capacity of advocate and witness, in stating the. case to 
the jury, and then tendering himself and being examined 
as a witness. The rule was granted on the authority of 
Stones V. Byron {a). 



J. Oray^ who appeared to shew cause against the 
rule, stated, that the only distinction he could draw 
between the present case and the one relied on by the 
other side of Stones v. Byron was, that here the attorney 
had merely stated his case to the jury, and had then 
given evidence ; he had not cross-examined the witnesses 
called on the other side, nor made a speech ia reply 
prior to giving evidence, as in the case cited : he feared, 
however, that the principle involved in both cases was 
identical, and, therefore, if the Court thought that the 
principle laid down in Stones v. Byron ought to be sup- 
ported, he could not resist the rule for a new trial being 
made absolute. 

Erle, J. I quite concur in the judgment of my 



(a) Ante,p.24H. 
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Brother Patteson in that case, and think that a jury 
ought not to be put to consider testimony given by a 
witness, after having just heard a speech from him as 
advocate in the cause. This principle was acted on by 
the late Lord Tenterden, and I think it is sound. The 
rule for a new trial must, therefore, be made absolute. 



BaU Couri, 

1847. 

Ddnn 

9. 

Packwood. 



Gray then proceeded to argue, against the nonsuit, on 
the sufficiency of the evidence to go to the jury, when 

Willes^ for the defendant, gave up that branch of his 
rule. 

Rule absolute for a new trial. 



Alcock and Others against Sutcliffe. 



Jan. 29. 



#^N the 25th of May^ 1 842, the defendant executed a a wamnt of 
warrant of attorney in the following form : — Sven m'Afw 

" These are to authorize you, the attornies above *.®1?' ***??" 

•^ ' nzcd certain 

named, or any one of you, or any other attorney or »"oraiesto 

•^ J ' J J appear for the 

attornies of the said Court of Queen's Bench, Common defendant, •* as 

of Eaater 

Pleas, and Exchequer, at Westminster , or of the Common Term last past. 
Pleas at Lancaster^ or any other of the said Courts, novTnezt,^ 
to appear for me, James Sutcliffe, of Hahergham Eaves, JJJuequent 
near Burnley, in the county of Lancaster, cotton cloth ^nfeis 'ud* 
manufacturer, in the said Court of Queen's Bench, meptinan 

action of debt. 

Common Pleas, or Exchequer, or any of them, as of Judgment was 

siffned by leave 
of a Judge in 
MitAaehmu 
Vacation, 1846. Hdd, that this judgment was regular, and in pursuance of the authority 
(overruling C9660U ▼. Chiher, 4 Soott. N. S. 678). Hddj also, that assignees of a bankrupt 
seeking to set aside a judgment against him for irregularity, must come within the same time 
after ttieir appointment, as the bankrupt must lurre done after he had notice of the 
irregularity. 
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Alcock 
and Othen 

SUTCLIFFB. 



Ectster Term last ptutf Trinity Term now next, or any 
other subsequent Term, or in the said Court of Common 
Pleas at Lancaster, of the last, the next, or any other 
subsequent assizes to be held for the said county palatine 
of Lancoiter, or any portion thereof, and then and there 

• 

to receive a declaration for me in an action of debt, for 
98^/., or any less sum, at the suit of John Birhheek^ 
William Nicholson Jlcock, Henry Alcock, ThomasBiri- 
beck, William Robinson, and RachaelBirkbeck,o{Bumlejf 
aforesaid, and other places, bankers and co-partners, or at 
the suit of any of them, or the survivors or survivor 
of them, or any of them, or the executors or adminis- 
trators of such survivor, and thereupon to confess the said 
action, or else to suffer judgment by nil dicit, or other- 
wise to pass against me in the same action, and to be 
thereupon entered up against me of record in the said 
Courts, or any of them respectively, for the said sums of 
9820/L, or any such less sum as aforesaid, besides costs of 
suit, and the stamp on these presents, Sec." It was also 
provided, that it should not at any time be necessary to 
revive the judgment when signed by sci. fa* before issuing 
execution. 

On the S7th ot November, 1846, the plaintiff obtained 
an order of Mr. Justice Patteson for leave to enter up 
judgment on this warrant of attorney, and on the S8th of 
the same month signed judgment accordingly, and issued 
a writ of fieri facias thereupon. On the 1st oi December 
the sheriff of Lancashire seized, in pursuance of the writ, 
and took possession of the goods, chattels, machinery, 
and effects of the defendant, and on the same day executed 
a bill of sale thereof to the plaintifis and certain other 
persons. On the 8th o( December following, a fiat in 
bankruptcy issued against the defendant On the 11th 
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the fiat was opened, an adjudication made, and the ^^^^ Co^^*- 

official assignee appointed, and on the 4th of January the ' - - 

creditor's assignees were appointed. On the 8tb one of „, 

the creditor's assignees made an affidavit, which was the Sutcuffb. 
first step taken towards disputing this judgment, and on 
the 12th Jddison obtained a rule calling on the plaintiffs 
to shew cause why the judgment signed on the warrant of 
attorney above set out, the execution thereon, and all sub- 
sequent proceedings, should not be set aside with costs. 
The rule was moved on the ground that the warrant of 
attorney did not give any authority to the plaintiff to sign 
judgment upon it in Vacation, and was granted on the 
authority of Cohhold v. Chiher (a). 

Martin and JVUles now shewed cause. Firsty the Jan. ?5. 
judgment, as signed, is perfectly correct; secondly ^ if not, 
there has been a mere irregularity, and the assignees of 
the defendant are too late to take advantage of it. The 
first point is, no doubt, one of some importance, but lies 
in a very narrow compass ; it is simply what meaning is 
to be attached to the words, ^* I authorize you to appear 
for me a^ of a Term last past, now next, or any sub- 
sequent Term.** Now these are the words of the 
defendant himself, and therefore if there is any ambiguity 
in them they must be taken most strongly against him ; 
but, however, only one meaning can be put upon them to 
read them sensibly, which is that judgment may be 
entered up in any Vacation, as of the Term last past, 
and this is clearly the intention of the parties. It 
will throw much light on the question to consider the 
old practice. At common law, all judgments signed in 
Vacation, anterior to the essoign day of the next Term, 

(a) 4 Scott. N. R. 678. 
VOL, I. Y 
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were entered on the roll as of. the first day of the 
preceding Term^ and the judgment had relation back, 
and bound the debtor's lands from that day(a)b To 
remedy this evil various statutes were passed, and rules 
of Court (having the effect of statutes)* made. The 
first was the Statute of Frauds, 29 Car. 2, c. 3, ss. 13, 
14» and 15 (6), which provided that judgments should 
only bind the landa of a debtor from the day on which 
they are signed^ and not relate back. Then came 4 & 5 
Wm. & M. c. S9, rendering it necessary to dogget 
judgments to affect real estate. The next alteration made 
was by the rule of Court, HiU T. 4 Wnu 4, r. 3, by which 
the partial efiect of the enactment in the Statute of Frauds 
was rendered general, that rule provides that '' all judg- 
ment9, whether interlocutory or final, shall be entered of 
record of the day of the month and year, whether in 
Term or in Vapation, when signed^ and shall not have 



(a) 2 Tidd*8 Practice, 1096; lib. 117 ; 2 Wmi. Snind. 91). 

(«) Sect. 13. And whereas it hath been fonnd mncfaievoaf that judg- 
neBtain the King^ CoartB at Wedminttgr do many times relate to the first 
d^ of the Term whereof they'are entered, or to the day of the return of the 
original, or filing the bail, and bind the defendant's lands from that time, 
although, in truth, they were acknowledged or suffered and signed in the 
Vacation time after the said Term, whereby many times purofaasen find 
themselves aggrieved. 14. Be it enacted. That any judge or ottoer of any 
of her li^esty*s Courts at Wettmingter that shall sign any judgments, shall, 
at the signing of the same, without fee for doing the same, set down the 
day of the month and year of his so doing upon the paper, book, docket, or 
record which he shall sign ; which day of the month and year shall be alao 
entered upon the margent of the roll of the record where the said judgments 
shall be entered. 15. And be it enacted. That such judgments as agamst 
purdiaserB bondjide for valuable consideration of lands, tenements, or here- 
ditaments to be charged thereby, shall, in consideration of law, be Judgments 
only from such time as they shall be so signed, and shall not relate to th« 
first day of the Term whereof they are entered, or the day of the return of 
the original or filing the bail ; any law, usage, or course of any Court to 
the contrary notwithstanding. 
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any relation to mj other day.** It will, no doubt, be ^<n7 Cowt^ 
said, on the other side, that judgment on a warrant of lo^^* 
attorney, in this form, cannot be signed at all in Vacation, Alcock 
but it is clear that it can, for the same words have been Sorcurps. 
Qsed from time immemorial. The true meaning of the 
words is, " I authorize you to accept a declaration for 
toe, so that judgment may be signed against me at any 
time^ aot in a Term, bat as of bl preceding Term, (if it 
should be signed in Vacation,) in the same way as if the 
judgment was signed hostilely. Then the rule of Court 
steps in, and although the judgment is signed cu of the pre- 
ceding Term, it is dated on the day on which it is signed. 
This warrant of attorney, therefore, must be read as 
authorizing the plaintiff to sign judgment as of Trinity 
Term, ai of Easter Term, and as of any subsequent 
Term ; but the roll, when made up, would shew the 
actual day on which the judgment was signed in Vacation, 
although classified amongst those of the anterior Term. 
[Erlct J. I find, on inquiry of the Master, that the rolls 
are classified as of a Term even now, although the judg- 
ment is signed in the subsequent Vacation.] Yes ; and 
therefore we say the rule of Court makes no difference in 
the manaer of signing the judgment, but merely confines 
the operation of the judgment to the day on which it is 
signed ; if the roll were made up and brought into Court 
it would be as of Michaelmas Term, and shew the actual 
date on whtcfa the judgment was signed. The practice 
before the rule of Courtis pointed out in Tidd's Practice^ 
791. Cobbold v, Chiker (a) will be relied on by the 
other side, and no donbt at first sight appears to be a 
distinct authority for them ; but in that case the attention 

(a) 4 Soott N. R. 678. 

y 2 
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Bait Court, of the Court was not called to the practice of the Court 
_ J.?^Zl_ with regard to the rolls and entry of judgment, nor was 
Alcock, jj ^^jj^j jQ ^Yie construction of the words as of a Term 
SuTcuFFE. uQ^ contended for. The cases of Rayment v. Smith (a), 
and Bird v. Manning (6), are both cases decided on the 
authority of Cohbold v. Chilver, but have virtually been 
overruled by the case of Jarvis v. South (c), and, conse- 
quently, CobboU V. Chilver is much weakened, if not 
overruled also. There has also been a case before Mr. 
Baron Piatt at Chambers of Wame v. Dafo, which was 
attended by counsel, and from the report furnished by 
one of them it appears, that a judgment similar to the one 
now in discussion before the Court was held to be regular 
by the learned Baron, and the application to set it aside 
dismissed with costs. Secondly, this is at most but an 
irregularity, and the assignees are too late in their appli- 
cation. Bate V. Lawrence (d) is exactly in point, and 
shews that the irregularity, if there be any, is waived by 
the delay of the parties. Here the bankrupt had full 
notice of the irregularity, if there be any, on the day of 
the levy, the 1st of December^ and was bound to take 
notice of it within a reasonable time ; Esdale v. Davis («)• 
[Erle^ J. There is no definite rule laid down that I am 
aware of, as to what time is to be allowed to the assignees 
of a bankrupt, in the case of a bankruptcy, within which 
they are to take advantage of an irregularity of this kind ; 
it has been said that the. bankrupt shall not have more than 
three or four days.] The assignees of a bankrupt cannot 
stand in any better position than the bankrupt himself; 
there is no distinction to be drawn with regard to the time 

(a) I D. & L. 166. (rf) 13 L. J. 147. 

(6) 13 L. J.,Q.B. 123. (e) 6 Dowl. 466. 

(O 13 M. fie W. 162. 
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at which they are to come after notice, and the time at which Sail Covrt. 
the bankrupt must have come. Now in this case the bank- ^^^'' 
rupt was a friendly party to his assignees, for it appears ^^^ 

that he committed the act of bankruptcy at their request, Sotcliffb. 
when merely creditors, with a view to defeat this judgment. 
Immediately, therefore, on their appointment, they should 
have made inquiries and commenced proceedings ; indeed 
there was a person appointed fully competent to act, 
namely, the oiScial assignee, as early as the 12th of 
December. Now in Charlesworth v, FAlis (a), it was 
held, that assignees seeking to set aside a judgment 
against a bankrupt must come promptly. In that case 
the defendant became bankrupt on the 5th of Mayy and 
his assignees applied on the 26th to set aside the judg- 
ment. This was held to be too late ; it did not appear 
when they were appointed ; but Patteson, J., says in his 
judgment, ** an application to set aside an irregularity 
must be made within a reasonable time : in all cases it 
lies on the party who does not come within a reasonable 
time, to explain why he did not." Now in this case the 
application is made forty-two days after the levy. On 
both grounds, therefore, this rule must be discharged. 

Whitehurst and Jddison in support of the rule. It is 
absolutely necessary that where one Court has decided a 
point after solemn argument, that Courts of concurrent 
jurisdiction should follow in the* same steps, and in the 
present case the Court cannot discharge this rule without 
distinctly overruling the case of Cobbold v. Chilver (6)» 
which is a decision of the ftill Court of Common Pleas : 
this case is right in principle, and has since been consi* 

(a) 14L. J.,N. S., Q.B.331. 
ih) 4 Scott. M. Rt 678. 
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Baii CoMfi. dered as the leading case on the point, and it was acted 
^^^^' on in the late cases of Raymenit v. Smiih and Bird v. 
Manning. It is said that the rolls of the Court are slill 

SuTcuiFs. • eniitied as of the former Term on judgmenU signed in 
Vacation^ if so the practice is incorrect, for this was one 
of the fictions intended to be done away with by die 
New Rulesi which did away with fdaeiia akpgether, and 
also with the entry of continuances. It has been said, 
that Cobbold v. Chilver has been overruled by Jarwu ▼• 
Souih (a), but in that case FoUockt C. B«, says, *' I 
no inconsistency between the conclusion we have 
to and the cases cited ; indeed, in Cobbold v. 
which has been referred to, Tindai, C. J., takes the very 
distinction*" This, therefore, rather recognises than orer- 
rules that case. With regard to the case said to have 
taken place before Mr. Baron Piatt, as that is not 
reported there is no means of judging how far it is in 
point, but even if it is in point it is merely the opinion 
of a. single Judge, and can have no effect against the 
authority of the full Court of Common Pleas. Then as 
to the second point made on the other aide, that we are 
not in time. The only meanii^ of coming within a 
reasonable time is, that persons shall not be guilty of 
any unreasonable delay in coming to the Court Now 
how can it be said in this case, that the assignees have 
been guilty of unreasonable delay or laches ; the trade 
assignees were not appointed until the 4th of Jamuarf/f 
and the official assignee was not bound to take any 
step until then, for until then he has no funds from 
the bankrupt's estate, and everything he expends is 
at his own risk. This being so, the present rule was 
moved for on the 12th of January, which surely was as 

(a) 13 M. & W/l&2. 
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soon as they were boand to come. [Erie, J. Here the BaUCouH. 

bill of sale by the sherii* is on the Ist o( December, and ^^^T- 

the plaintiff 18 in possession ; no step is taken to set aside Ai^ock 

this judgment until the 19tb of January; although the Sutclifite. 

fiat issued on the 18th of December, the assignees take 

no step for a month; this might place the plaintiff in 

great difficulties, as very likely he may have got rid of 

the money.] Still the assignees should have time given 

them to make inquiries, it can scarcely be said that 

eight days was more than sufficient to enable them to do 

that, and instruct their London agent to move for this 

rule ; and it is absurd to say, that they ought to have 

apjdied at Chambers to set aside this judgment, for if they 

had, the Judge would not have interfered. 

Cur. adv. vuk. 

Erlb, J. This was a rule to set aside a judgment J«"» ^* 
entered up on a warrant of attorney, on the ground that 
it was so entered up without authority. The execution 
in this case was levied on the 1st of December, and on the 
Srd the defendant commiUed an act of bankruptcy, with 
the view, as it appears, of a fiat issuing whereby to contest 
the right to the goods seized under the execution, and a 
fiat did in fact issueon the 8th. On the following llth» 
the official assignee was appointed, and on the 4th of 
January the creditors' assignees were chosen. Now it 
appewrs, that no steps were taken to question this judg- 
ment until the 8th of January, when some affidavits are 
prepared. The objection to the judgment was one merely 
of irregularity, and as far as the bankrupt was concerned, 
be was clearly too late in the application to the Court ; 
he ought to have applied within four days after having 
full notice, be therefore was estopped, as he had notice of 
the execution on the 1st of December ; and even if the 
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Bail Cfmrt. assignees have the same time after their appointment that 

1847 
L__ the bankrupt had, it is clear that in this case they arc 

Ai^ocK barred, as they did not come to the Court until the 1 2th of 
SuTcuFFs. January. Assignees who claim under a bankrupt, must be 
considered as subjected to the same rules as the bankrupt 
himself in taking advantage of irregular proceedings. I 
think, therefore, that upon this point the application is too 
late. But then as to the point itself, taken by the assignees ; 
it was contended that the judgment was irregular, inasmuch 
as it was signed without authority, the warrant of attorney 
only authorizing the judgment to be signed, *' as of Easter 
Term last past. Trinity Term now next ensuing, or any 
other subsequent Term," while the judgment, in fact, was 
signed in Michaelmas Vacation ; and it was argued, that 
as by the rule of Court of H. T. 4 fFm. 4, r. 8, judgments 
have no relation back, except from the day on which they 
are signed, and as this judgment was signed in Vacation, 
it could not be said to be signed *' as of the Term,** and 
was therefore not signed in compliance witli the authority 
given by the warrant itself, and was therefore irregular ; 
some cases were cited to support this proposition, the 
first of which was Cohbold v. Chiher{a)9 in which judg- 
ment was signed, as in this case, in Vacation, upon a 
warrant of attorney similarly worded, and in which the 
judgment was held to have been irregular for this reason. 
This case wais followed by Rayment v. Smith {b\ and 
Bird V. Manning (c), both of which were decided in this 
Court upon the authority of Cobbold and Chiher. But, 
on the other hand, the Court of Exchequer, in Jarvis ▼. 
South {d)i held, that where there was an authority given 
by the warrant of attorney to sign judgment ** as of the 
Term last past,** a judgment signed in the Vacation 

<a) 4 Scott. N. R. 678. (c) 13 L. J., Q. B., N. S. 123. 

(6) 1 DowU & L. 166. {d} 13 If. & W. 152. 
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following that Term was regular. There was also a case **"' ^^"*^' 
referred to of fVarne v. Dcde, in which my Brother PkUi _2_„ _ 
at Chambers held a judgment signed under similar circum- ^^^*^ 
stances to the one in this case to be valid ; and the Master Sutcliffe. 
informs me, that in a case before my Brother Wightman 
in this Court, upon a similar objection being taken, and 
upon the roll of judgments being produced headed '* as of 
the Term,** he held the judgment to be well entered up. 
Now, as the authorities have been certainly in some 
degree opposed to each other, it is necessary to look at 
what was the old practice upon the subject [His Lord- 
ship here referred to the practice as it existed prior to the 
R. H* T. 4 fVm. 4, r. 3 (a).] Now, if judgment is actually 
signed in a particular Term, it is not signed ^* as of the 
Term," but on the actual day; and it. is only when it is 
signed in Vacation that it is properly described as being 
** as of the preceding Term," and this for the convenience 
of keeping all the judgment rolls in proper order. A 
judgment, therefore, signed in Vacation, may in one sense 
be said indeed to be a« of the preceding Term, The rule 
of Court never intended to restrict the rights of parties, 
but merely to do away with the efiect of the relationship 
of the judgment to the Term, and restrict their eflbct to 
the day when signed. There is really no ground for 
supposing that the intentions of the parties are at all 
different since the rule of Court than before ; and it is 
quite clear, that if this judgment had been signed before 
the rule of Court, it would have been quite correct. The 
rule, therefore, will be discharged, but, under all the 
circumstances, without costs. 

Rule discharged, without costs. 

(a) See Tidd*s Flactioe, Vol. 1, p. 117 ; Vol. 2, p. 791 and 1096. 
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. Jan. 27. RfioiNA against The Justices of Staffordshchb. 

(Cauldon against Leek and Lowe.) 

In an ap- ^HIS was a rule calling on the justices for the county 

peal u alnst -■• » • 

an onter of of Stafford to shew cause why a mandamus should not 

removal, the , . 

appellants are issue commanding them to enter contmuances from session 

entitled, nnder . . ■ . . 

a ground of to session to the next general quarter sessions, to be 

suSes^that **^^ holden for the said county, and hear an appeal by the 

" ***° «"»»"*- churchwardens and overseers of the parish of Cauldon^ 

tions whereon ^ ' 

the order is Jd (he said county, against an order of removal made by 

grounded are '^ ^ 

reniectively two of the justices for the said county for the removal of 

detective and 

bad on the Mary Solt^ and her seven children, from the township of 

and that they I^ek and Lowe, in the said county, to the said parish of 

»^ciait^ Catddan, and to determine the merits of such af^al. The 

tibe^nM **' application was made on behalf of the overseers of the said 

^"JST'^*** township of Leek and Lowe, the respondents' in the appeal. 

said parish.'] The Order of removal was made upon a supposed birth set- 
That there^ is 

no sufficient tlement of Adam Salt, deceased, the late husband of the 

evidence of »^ n i » i « t . . - 

the identity of pauper, Mary Salt, it was stated m the examination of 

wboSe^uie- Mary Salt, that she was the widow of one Adam Sak, 

ouTon^the' labourer, who was born, as the informant had been 

tlthlhf °°' informed and believed, in the parish of Cauldon, in the 

person therein gaid county, that she was married to the said Adam Salt 

mentioned as ^ *^ 

the husband in Leek Cburch, on the 31st of December, 1830, and had 

and father of 

the paupers, by him seven children, all of whom resided vrith their 

ther this Court mother, the said Mary Salt, who lived with her husband, 

manfamns to ^he said Adam Salt, at Leek aforesaid, until his death, in 

i'^'^^^peal September, 1845. The examination, then, went on to 

■^°^*" negative that the said Adam Salt had done any act to 

removal where 

they have erroneously quashed the order on an objection not properly raised by the groandi 

of appeal* 
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gain a settlement in his own right, and then stated that Baa Omrt 
the informant was chargeable to the said township of ^^^*' 
Z^eek and Lowef with her said seven children. The The Quxen 
examination otJohn Salt was as follows : — I have heard, The jiistices 
and believe it to be true, that my father and mother, John 
SaU and Rebecca Siubbs^ his wife, were married by 
license at the parish church of WaietfaU, in the county 
of Stafford, about the 19th of February, 1791, and had 
twelve children, namely, William^ jinn, James, Hannah, 
Thomas, John, Joseph, Oeorge, Adam, Elizabeth, Mary, 
and Peter, all of whom were born in the parish of Cauldon^ 
as I have been informed, and believe ; I am their sixth 
child. My father and mother resided on and rented a 
small fiirm at Cauldon, in the county of Stafford, called 
the Honeyhole, at the rent of thirteen pounds a year ; I 
have been told they entered on the farm very soon after 
their marriage, and they continued to reside thereon, and 
rent it until my father's death, upwards of twenty years. 
Most of their children were bom at the farm-house ; I 
am certain my brother Adam was born there ; my father 
rented other land in Catddon beside the small farm. 
After my father's death, my mother continued in pos- 
session of and rented the small farm until her second 
marriage, and from thence she continued to reside 
thereon unUl her death, about seven years ago; my 
brother Adam resided with my father until he was about 
sixteen years old, when he went out to service, and con- 
tinued in service for nine or ten successive hirings, and he 
then married, but he was never hired anywhere for more 
than fifty-one weeks at one time ; he always came home 
a week about Christmas, when all the children met 
together, or saw one another, until we married ; I know of 
no act ever done by my brother Adam to gain a settle- 
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ment.*" There was also the examination of Thomcu 
Rowley^ proving that the said Mary Salty and her said 
seven children, were chargeable to Leek and Lowe at the 
time of the order. There were six grounds of appeal, 
but the only one which became material was the first, 
which was as follows : ** because the said order of 
removal and the notice of chargeability, and the examina- 
tions whereon the said order is granted, are respectively 
defective, and bad on the face thereof, and the said 
examinations contain no sufficient legal evidence of the 
said paupers being settled in our said parish of Cauldon, 
or of their having come to settle in, or being chargeable 
to, your said township of Leek and Lowe^ and because no 
information or complaint appears to have been made to 
the said justices from the overseers of your township 
of Leek and Lowe, to make the said removal." It 
appeared by the affidavits used in moving for the rule that 
the appeal came on to be^ heard in due course at the 
general quarter sessions for the county of Stafford, 
holden at Stafford, on the 1st of July, 1846. Upon the 
appeal being called on, the counsel for the appellants ob* 
jectedthatit did not appear in and by the said examinations 
by words of reference, or otherwise, that the Adam Salt 
mentioned in the examinations of Mary Salt, the pauper, 
and in right of which the said Mary Salt claimed a 
settlement, was the same person as the Jdam Salt who 
was alleged to have gained a birth settlement in the 
parish of Cauldon, in the examination of John Salt. The 
counsel for the respondents contended that this objection 
could not be taken under the grounds of appeal, as it had 
no where been specifically pointed out in them, and 
because there were other grounds of appeal besides the 
first (which alleged that the examinations were re- 
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spectively defective and bad on the face thereof,) which 

stated specific grounds of objection. Other objections 

were taken by the appellants to the sufficiency of the 

examinations, one of which was, that they did not disclose 

any sufficient legal evidence of a birth settlement otJdam 

Salt in the parish of Cauldon, but that the evidence relied 

on was mere hearsay evidence. The sessions decided 

that there was some slight evidence of the birth o(Adam 

Salty but that there was no evidence of identity between 

the Adam Salt spoken to in the examination of Mary 

Salt, and the Adam Salt spoken to in the examination of 

John Salt. They also held, that the objection taken by 

the counsel for the appellants, might well be taken under 

the first ground of appeal, and quashed the order. The 

counsel for the respondents asked for a special case to 

enable them to raise the point for the consideration of the 

Court of Queen's Bench, but the justices refused to grant 

them the same. In Michaelmas Term, 1846, Huddlestone 

obtained the present rule. 
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Whateley {Corbett with him) now shewed cause. This 
is an application of a very peculiar character, and ought 
never to have been made, for if the rule be made absolute, 
the justices will have to hear an appeal against an order 
which they have already quashed. This is not a motion 
for a certiorari to bring up the order and then inquire 
whether or not it has been rightly quashed by the justices, 
but is a mandamus to them to hear the appeal, which is an 
application the Court will not entertain. In this case the 
Court of Quarter Sessions have heard the appeal, and have 
decided upon the questions raised before them. These 
questions were material to the appeal, and such as it was 
perfectly competent for the sessions to enter upon and 
determine, and as they have done so, this Court will not 
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interfere. This appeal has not been decided on mere tech- 
nical grounds, but on the merits. The justices bavedecided, 
that, upon the examinations, there was no l^pil evidence of 
identity between the husband of the pauper, JlfaryiSaAyaiid 
the Adam Salt whose birth in the parish of Ca$Mon is 
spoken to in the esaminadon of John SdU* They also de- 
cided that it was open to the appellants to take this objection 
under their first ground of appeal ; now this was a ques- 
tion most peculiarly for them to decide upon, and upon a 
subjectHmatter quite within their jurisdiction, and there- 
fore this Court will not interfere by mandamus, and compel 
them to rehear an appeal on which they have already 
adjudicated ; R. v. The Justices of the West Riding of 
Yorkshire (a), jB. v« Kesteven (6). 



Whitmore and Huddlestone in support of the rule. It 
is said on the other side, that in this case there has been 
something in the nature of a hearing and a decision by 
the sessions, and therefore this Court will not interfere by 
mandamus ; but, in fact, there was no hearing, for the 
question of identity was never properly before the sessions. 
It may be conceded that this Court will not interfere by 
mandamus when there has been a hearing ; but that is 
not so in this case, which is clearly distinguishable from 
R, V. The Justices of Kesteven (6), where there no doubt 
had been a hearing. The sole question in this case is, 
was the question of identity raised by the grounds of 
appeal! Clearly not; and if so, there has been no 
hearing, and the Court will interfere by mandamus. In 
this case there was, in the first ground of appeal (which 
is the only one in question h^^)* & general ground of 
objection to the examinations, and also two specific 
grounds, and where that is the case, the appellants are 

(a) 10 A. & E. 685. (h) 3 Q. B. 810. 8. C. I New.Scss. Ca. 151. 
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confined to these specific grounds; A. y. Stapleford 
FUtpaine \a) 'i and must give up their general groundi 
which may be called the general demurrer to the examina- 
tions. It 18 quite reasonable that the general ground 
should be confined in its operation by the specific ground 
afterwards set forth, for how else is the respondent to 
know what objection he is to come prepared to meet. 
NofW» in this case, after the general ground ** that the 
examinations are defective and bad on the face thereof," 
there are the specific objections " that they contain no 
sufficient legal evidence of the said paupers being settled 
in our said parish of Cauldon, or of their having come to 
settle in, or being chargeable to, your said township of 
Iteek and Zawe.'^ The simple question, therefore, is, 
whether the allegation that the examinations ** contain no 
sufficient evidence of the said paupers being settled in 
Cauldan,^ raises the question of the identity of Adam 
Salt, whose birth settlement in Cauldon is relied on by 
the respondents* This, it is most confidently submitted, 
it does not, for the Courts are most strict in construing 
grounds of appeal^ and will not allow questions to be 
raised upon them which are not specifically pointed out, 
80 as to call the attention of the respondents to them. 
The case of 22. v. The Inhabitants of Birmingham (6), 
is precisely in point. Lord Denman^ C. J., in that case 
says, — " I think it an important principle, and one which 
should now be well understood, that if, besides the general 
objecUon, particular objections are pointed out to any exa- 
mination, the appellants shall not avail themselves of the 
general one to insist upon other defects which they have 
not pointed out The reason for adhering to this rule is 
obvious, for when attention is called to a particular objec- 



Jmit/ Court* 

1847. 

The Quern 

The Justices 

of 
Stafford- 
shirk. 



(a) 2 Q. B. 488. 8.C. 1 G.& D. 605. (i) 2 New Sesa. Ca. 292. 
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tion, the respondents, if it is valid, may admit the defect^ 
and abandon thieir order, or if they think it invalid, may 
go down to trial, anticipating no other. Here, the first 
ground of appeal does not mention the settlement, but raises 
a general objection to the suflSciency of the examinations. 
Then came two grounds of appeal, specifying particular 
objections to the same examinations ; to these particular 
objections, therefore, the appellants must be confined.*" This 
case was recognised and acted on in R. v. The InhabiianU 
of Waiford{a)\ upon the authorityof these cases, theref<Mre» 
this rule must be made absolute. 



Erle, J. This rule must be discharged. It is con- 
ceded, that if the question of identity was raised by the 
grounds of appeal, this mandamus ought not to go; 
I think that the question of identity was raised by this 
first ground of appeal. It has been argued, that this 
ground of appeal consisted of one general ground, which 
was explained by two specific grounds. Now I am 
of opinion that this is not so, but that it consists of three 
co-ordinate, specific grounds, and alleges,^rf^, no settle* 
ment; secondt no chargeability ; and, thirds no inha- 
bitancy. I also think, that the question of identity was 
raised by the first of these, for how could the pauper be 
settled in the appellant parish except through the birth 
settlement of Adam Salt t I think, therefore, that the 
sessions, in deciding the question of the identity of thct 
Adam SaU spoken to by John SaU, and the Adam Salt 
spoken to by the pauper as her late husband, have decided 
on a point properly raised by the grounds of appeal, and 
therefore this rule must be discharged. 

Rule discharged. 



(a J 2 New Sess. Ca. 460. 
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The QuEBK against The Justices of Flintshire. Jan. 28. 
(West Kirby against Flint.) 

nPHIS was a rule calling upon the justices o{ Flintshire In &n appeal 

. , against an 

to shew cause why a mandamus should not issue to order of 
them, commanding them to enter continuances and hear whereinthe 
an appeal against an order for removing Sarah Hughes, ^^^^\p 
widow, and her two children, from Flint, in the county ^'^j^^^ ^^ 
of Flint, to JFest Kirby, in the county of Chester, sessions, after 
The following facts appeared from the affidavit of the evidence as to 

whether or not 

attorney for the appellants, on whose behalf the appli- the township 
cation was made. Sarah Hughes, widow, with her two own poor, 
children, were, by an order under the hands and seals of ^p^al on the 
George Roskell and Robert Eyton, Esquires, two of her Hid not wd 
Majesty's justices of the peace for the county of Flint, thercforethat 
ordered to be removed from the parish of Flinty (to which grounds of 

appeal were 

they were chargeable,) to the parish of West Kirby, in improperly 
the county of Chester, against which order of removal that this 



was 



the overseers of the poor of the township of West Kirby Xu^m^x/^n^ 
gave notice of appeal to the Michaelmas Quarter Sessions ^^^ UierefowJ 
for the county o{ Flint, held on the 22nd o{ October last. thattWgC^urt 

^ ' would not 

The notice and grounds of appeal, which were signed by interfere hy 

mandamus to 

the overseers of the poor of the township of Wext Kirby compel the 

justices to 

only, were duly served upon the churchwardens and enter con- 

i» 1 i» L 1 1 i» -n* tinuances and 

overseers of the poor for the borough of Flint, on hear the 
the 2nd of October, and the appeal came on to be 'PP^' 
heard in due course. On the appeal being called on, 
the counsel for the respondents objected to the notice 
and grounds of appeal, inasmuch, as they were not 
signed by a majority of the officers of the parish of West 
Kirby they were informal and bad on the face thereof; 

VOL. L z 
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BttU Court, und contended, that they should have been signed by at 
'- — least one of the churchwardens of the parish. Witnesses 

The Qu£EN "^ 

r. were then called, on the part of the appellants, to prove 

of that the parish of West Kirhy contains nine townships, 

amongst which there is a township of West Kirby^ each 
of which townships maintained its own poor separately 
and distinct from the others ; that each township has its 
own overseer of the poor, who has the collecting and 
management of the poor rate distinct from any other 
township in the parish ; that there are no churchwardens 
for the townships, but that there are two churchwardens 
appointed for the parish generally, who have the col- 
lecting and care of the church rates, but have nothing 
whatever to do with the poor rates, and that this custom 
has been from time immemorial. It was therefore con- 
tended, on the part of the appellants, that the notice and 
grounds of appeal were good, inasmuch as they were 
signed by all the overseers of the poor of the township 
of West Kirby^ they being all the officers who had any* 
thing to do with the care and management of the poor of 
that township. It also appeared by the affidavit of the 
attorney for the respondents, that after this evidence had 
been given, it was proved, on the part of the respondents, 
that there had been a prior order of removal obtained by 
them for the removal of the pauper, Sarah Hughes^ and 
her two children, which was aj^pealed against, at the 
last Trmity sessions for Flintshiref by certain persons 
describing themselves as " churchwardens and overseers 
of the poor of the parish of West Kirby'' This order 
was abandoned by the respondeiits, quashed by consent 
for want of form, and the present order obtained. The 
notice and grounds of appeal relied on by the appellants 
in the appeal against this second order, and which were 
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now objected to, were signed by the same two persons Bo*i Co^- 
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who, on the former appeal, had described themselves as 
overseers of the parish of West Kirhy^ and by them only, The Queen 
They, however, now described themselves as overseers of The Justices 

of 

the poor of the township of West Kirby. After hearing Flintshire. 
this evidence, and the arguments of counsel on both 
sideS) the sessions held, that the notice and grounds of 
appeal were insufficient and bad, and also that there was 
no sufficient evidence before them that the township of 
West Kirby did maintain its own poor separately and 
apart from the parish of West Kirby^ and, therefore, 
confirmed the second order of removal, with the usual 
costs. The present rule having been obtained, 

Welsby now shewed cause. It is now perfectly settled, 
that where there has been a hearing by the sessions on a 
matter of fact within their jurisdiction, and a decision by 
them upon it, this Court will not interfere ; JB. v. The 
Justices of Kesteven (a). Now in the present case there 
has been a hearing and a decision within the principle 
laid down in the* case cited. Here the objection was, 
that the persons appealing were, in fact, not entitled to 
appeal. The notice and grounds of appeal were signed 
by the overseers of the poor of the township of West 
Kirby only, and not by the churchwardens and overseers 
of the parish ; and it ^as endeavoured to be shewn by the 
appellants that the township maintained its own poor sepa« 
rately from Ihe parish, and therefore that it was not neces- 
sary that the churchwarden should have signed the notice 
and grounds of appeal ; but then, on the other side, it 
was proved, that the very persons signing the notice and 

(c) I NewSess. Ca 151. 
Z2 
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Bail Gmrt, grounds of appeal as overseers of the poor of the taumsAip, 
^*' had, on an appeal against a prior order of removal of the 
The Queen ^^^^ pauper to the parish of West Kirbtfy and which had 
The Justices been quashed on such appeal for want of form, and the 
Flintshire, present order obtained, described themselves as over- 
seers of the poor of the parish. This being so, the 
sessions decided that the fact of the township main- 
taining its own poor separately and apart from the 
parish was not proved to their satisfaction, and, there- 
fore, the notice and grounds of appeal were informal and 
bad, as not being signed by a majority of the parish 
officers. This cannot be called a mistake in law, of the 
sessions, even if they are wrong, but merely a mistake on 
a fact on which the law arises. As, therefore, there has 
been a hearing upon a matter of fact, preliminary perhaps, 
but still a hearing within the jurisdiction of the sessions, 
this Court will not interfere and therefore, the rule Tor 
a mandamus must be discharged. 

Toumsendt in support of the rule. The case of if. v. 
The Justices of Kesteven (a), relied on by the other side, 
is clearly distinguishable from the present case. In that 
case there had been a decision upon the merits, hereijthe 
objection was a mere preliminary one to the grounds of 
appeal, that the proper parties were not before the Court. 
Now it was proved that the township of ff^est Kirby was 
a township maintaining its own poor, but the justices held, 
that as the overseers of the poor signing the grounds of 
appeal had, on a former appeal, described themselves as 
overseers of the parish, (which was a mere mistake,) that 
they could not afterwards say that they were overseers of 

(a) I New Sess. Ca. 151. 
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the township only, and prove that the township maint^ned ^^ ^^ 
its own poor. In fact, the overseers only signed their 



names in the former notice of appeal simply as " over- ® wn^ 
seers,- and the addition of the words « of the parish of '^^'^ ^J^«» 
West Kirby" had been previously written in, in the place "Funtshibb. 
on the paper where the overseers were to sign their 
names, and this was therefore a mere mistake, for which 
they could not be responsible. At the hearing of the appeal, 
one of the overseers was put into the witness box, and 
deposed to this fact, and also that the township did main- 
tain its own poor separate and apart from the parish, but 
in #8pite of that, the justices held that the notice and 
grounds of appeal were informal and bad, and ought to 
be signed by the churchwarden, which is so absurd a 
decision that this Court will interfere by mandamus, and 
compel them to hear the merits of the appeal. [Erie, J. 
It appears to me impossible to contend that this case does 
not assume this complexion — that this is an inquiry into 
and a decision upon a question of fact before the sessions. 
This question th^y have decided, upon the evidence 
before them, whether rightly or wrongly; and if so, I do 
not think I ought to interfere, and let this mandamus go.] 
But the fact that a witness has been examined, and the 
merits of an appeal partly hear4, is no ground for refusing 
a mandamus ; ii. v. The Justices of Gloucestershire (a). 
{Erle^ J. But there was no question of fact in dispute 
in that case, and the mistake of the justices was one 
of law ; the only question in this case is, whether the 
question raised before the sessions was one of law or of 
fact.] 

Cur* ado* vult. 

(a) I B. & Ad. 1. 
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Erle, J. In the case of !%€ Queen v. The Juetioee €f 

Flintshire^ the rule will be discharged* I am of opinion 

e Q(TREN ^1^^^ ^j^^ sessions have decided a material question of iact 

The Justices ^^j^g j ,jgfQ^g ^j^^^,^ namely, that the township of fVeet 

Flintshire. Xirby was not a township maintaining its own poor ; the 

Feb. 1. case, therefore, falls within the principle of The Queen v. 

7%e Justices of Kesieven^ and therefcn^ the rule must be 

discharged. 

Rule discharged. 



The Queen against The Inhabitants of Watford. 



B 



^ the 5 & 6 TN Hilary Term, 1846, Hayes obtained a rule, calling 
I. 95. rthe upon the prosecutor of this indictment to shew cause 

way Act), ** * why the order made by the Hon. Mr. Justice Maule^ 
for the pro- *°^ that the costs of this prosecution be paid, when taxed, to 



di!rtment!*wh"n ^^^® prosecutor, George Henry Amoldy Esquire, or his 
directed by attorney, in such manner as the act directs, should not be 

justices at -^ ' 

special sessions, get aside, 
for the non- 



This was an indictment preferred against the inhabitants 
of the parish of Watford^ Northamptonshire^ for the non- 
repair of a highway, and had been directed by the justices 



repair of a 
highway, it is 
enacted that 
" the costs of 
such prosecu- 
tion shall be 
directed, by the 

Judge of assize before whom the said indictment is tried, or by the justices at quarter sesMons, to 
be paid out of the rate made and levied in pursuance of this act, in the parish in which such 
highway shall be situate." A verdict having upon sudh an indictment been returned for the 
Crown, the Judge of assize, some months after the trial, gave the following certificate for 
costs: " In pursuance of the statute in that case made and pronded, I order and direct thut 
the costs of the within prosecution be paid, when taxed, to the prosecutor, Geo. H. Aruoid, 
Esq., or his attorney, in such manner as the said act directs." HeU, on motion to set aside 
such certificate, that it was bad, in not following the directions of the statute, and stating 
out of what fund the costs were to be paid, 

Semble. That the certificate was bad in not specifying the amount. 

Qtuere, Whether a Judge has power to grant such a certificate after the as&izcs are at 
an end? 
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at special sessions, under the provisions of the 5 & 6 
Wm* 4^ c. SO9 s. 95* Shortly after the indictment was 
preferred at the Quarter Sessions for the county, the 
prosecutor, Mr* Arnold^ died. Subsequently, the indict- 
ment was removed by certiorari, at the instance of the 
defendants, into the Queen's Bench, and was then sent 
down for trial at the Northamptonshire Spring Assizes, 
1845, when and where it was tried by a special jury 
before Mr. Justice Maule, and a verdict found for the 
Crown. Immediately after the trial, an application was 
made to the Judge for a certificate for the costs of the 
prosecution, pursuant to the 95th section of the above 
act. This application was resisted on the part of the 
defendants, and at that time no certificate was granted. 
On the 21st of May, 1845, judgment was signed for the 
Crown, but no notice was given to the defendants thereof 
until the 21st oi January, 1846, when their attorney was 
informed of the fact by the attorney for the prosecution, 
and that Mr. Justice Maule had ordered that the costs of 
the prosecution should be paid, when taxed, to the pro* 
secutor or his attorney, and also informing them that the 
costs had been taxed at 148& 1«. Id. It did not appear 
at what time the learned Judge's certificate had been 
granted ; it was, however, in the following form: — 

** In pursuance of the statute in that case made and 
provided, I order and direct that the costs of the within 
prosecution be paid, when taxed, to the prosecutor, Geo. 
H. Arnold, Esq., or his attorney, in such manner as the 
said act directs. *' W. H. Maule.** 



Bail Cowt, 

1847. 

Tbo Queen 

t. 
The Inhabit- 
ants of 
Watford. 



M. D. Hill now shewed cause (a). It is objected 

(a) The rule was obtained apon several grounds, but as the judgment 
proceeds upon one only, the arguments upon the others are omitted. 



June 11^ 
1846. 
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that the order of the Judge for costs is bad, because it 
does not state the amount of costs to be paid, or out of 
what fund they are to be provided. But there can be no 
doubt lipoii this point, for the whole proceedings shew 
that the Judge was acting under a particular statute, the 
5 & 6 fFtn. 4, c. 5O5 which, by section 95, directs that 
" the costs of such prosecution shall be directed, by the 
Judge of assize before whom the said indictment is triedt 
or by the justices at such Quarter Sessions, to be paid 
out of the rate made and levied, in pursuance of this act, 
in the parish in which such highway shall be situate." 
The Judge, by his certificate, in effect, says, I am acting 
under this particular statute, and that points out the fund 
out of which the costs are to be paid. 



Haye9y contra. The power in this case to award costs 
is a special legislative one, and should be strictly pursued. 
It is not sufficient that the certificate refers in general 
terms to the statute, without stating how the costs are to 
be paid. The order, moreover, should have ascertained 
the amount of the costs, for it is now a well settled rule, 
that where power is given to a special jurisdiction to award 
costs, the amount of these costs must be ascertained at the 
time. Selltoood v. Mount (a), Loch v. SeUwood (i), Reg. v. 
Clark (c). 

Cur. ado. vnk. 



Feb. 25. WiGHTMAN, J. This was an application to set aside 

an order of the learned Judge for the payment of the costs 
of the prosecution, under the 5 & 6 Wm. 4, c. 50. The 
prosecution had been directed by two justices under the 
9ith and 9oth sections of the act, and the indictment was 

(a) 1 Q. B. 726. (6) 1 Q. B. 736. (c) 5 Q. B. 887. 
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removed into this Court by certiorari. The indictment 
came on to be tried at the Northamptfm Assizes in March^ 
i845| when the verdict was for the Crown. At that time 
an application for the costs of the prosecution was made 
to the Judge, who, however, declined to make it; how- 
ever, in the August following he made an order in the 
following terms : '' In pursuance of the statute in that 
case made and provided, I order and direct that the costs 
of the within prosecution be paid, when taxed, to the 
prosecutor, Geo. H. Arnold, Esq., or his attorney, in 
such manner as the said act directs. W. H. Maule." 
On the 17th of July, 1846, there was a certificate issued 
to tax the costs of the prosecution. 

Several objections were taken to the order on the 
argument, and the case stood over on account of doubts 
which I entertained on some points. On consideration, 
liowever, I do not think that there is much weight in 
any of the objections except the fifth and sixth, which 
impeach the order, because it does not state or denote out 
of what funds the costs were to be paid, and because it 
did not specify the amount. It is, therefore, unnecessary 
to advert to the former objections in detail, because I think 
that the fifth objection is fatal. By the 94th and 95th 
sections, after providing for the mode of proceeding upon 
an indictment for non-repair, when directed by justices, 
upon a denial of the obligation to repair, it is enacted 
that ** the costs of such prosecution shall be directed by 
•the Judge of assize, before whom the said indictment is 
tried, or by the justices at such Quarter Sessions, to be 
paid out of the rate made and levied in pursuance of this 
act, in the parish in which such highway shall be situate." 
The power being statutable, it should be exercised form- 
ally. By the act, the Judge shall direct the costs to be 
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paid out of the rate made and levied in pursuance of the 
act, in the parish in which the highway is situated. Then 
in the order in question no reference is made to any funds 
out of which the costs shall be paid^ though the act 
requires this to be paid out of a particular fund. Th» 
was, I think, a fatal defect, that is not remedied by the 
introduction of the words, *' in such manner as -the act 
directs." The rule therefore, without adverting to the 
remaining points, will be absolute to set aside the order. 



Rule absolute. 



Smith v. Sparrow. 



T^HIS was an action brought by the plaintiff against the 

defendant as executor of Edward Meadows, deceased, 

to recover a balance of account, alleged to have been due 

to the plaintiff by the said JEdward Meadows at the time 

Secn^truck out ^^ ^'^ death. Before the cause was at issue, an agreement 

by matual 
consent, and 
the arbitrator 
nevertheless 
examined the 
plaintiff against 
the consent 



Where the 
ttsual clause in 
an order of 
reference, au- 
thorising the 
arbitrator to 
examine the 
>artics, has 



was come to between the parties, to refer the cause to the 
decision of a lay arbitrator, it being expressly stipulated 
on the part of the defendant, that such arbitrator should 
not have power to examine theplainliff as a witness. The 

and protest of 

the defendant : causc was accordingly referred to the arbitration of one 
motion to set ^^^^ iZt^^ (an auctioneer's clerk), and an order of refer- 
tTauhL^ibtr*' ence made on the 25th of May, 1846. The usual clause, 
* xceed^d^his 8^^^"8 power to the arbitrators to examine the parties to 
authority and ^jjg gyjt ^gg struck out of the Order by agreement between 

that the award "^ ® 

was bad, and 

that the defendant had not waived his right to insist on the invalidity of the award, by having, 
after his objection had been overruled, cross-examined the plaintiff, and gone into the defence. 
Sanble. That if the defendant hod tendered himself as a witness, it would have disqaalified 
him from taking any objection to the examination of the plaintiff. 
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the attorneys on both sides. The arbitrator held his ^«"'' ^'»«^- 

1847 
first meeting on the 6th of July to proceed with the _J___ 

reference. The defendant appeared by counsel, but Smith 
the plaintiff's case was conducted by his attorney, who Sparrow. 
tendered the plaintiff as a witness to give evidence in 
support of his claim. This was objected to by the 
defendant's counsel, on the ground that the arbitrator 
had no power to examine the parties to the suit given 
him by the order of reference, and as that was so, he 
had no power to examine the plaintiff. He also called 
the arbitrator's attention to the agreement which had been 
entered into by the attorneys on both sides, in pursuance 
of which, this power had been struck out from the order 
of reference. On the other hand, it was contended by 
the plaintiff's attorney, that the arbitrator still had a dis* 
cretionary power, incident to his character of arbitrator, 
to examine the parties if he thought fit, and that the 
agreement between the attorneys could not deprive him 
of this power. Upon this, the arbitrator allowed the 
plaintiff to be called, and heard his evidence. The de- 
fendant's counsel, after protesting against the admissibility 
of the evidence of the plaintiff, cross-examined him, and 
then went into the defendant's case. On the ^dth of 
Jtdy^ the arbitrator made his award in favour of the 
plaintiff. 

WcUsoUf in Michaelmas Term last (3rd Nov.), obtained 
a rule nisi for setting aside the award on five several 
grounds, but the only one on which the Court gave 
any decision was the fourth, which was, that there 
had been a breach of faith and misconduct on the part 
of the plaintiff and his attorney, in tendering and causing 
the plaintiff to be examined in the said reference. This 
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BaU Court, rule was subsequently enlarged until the present Term, 
^o^'^' when • 

Smith 

9, 

Spareow. Worlledge (21st /an., 1847,) shewed cause. The pnn* 

cipal grounds relied on by the other side, in moving 
for this rule, appear to be, that there was a breach 
of faith on the part of the plaintiff's attorney, in ten- 
dering the plaintiff to be examined as a witness, and 
that the arbitrator had mistaken his authority in allowing 
the plaintiff to be examined. Now, even if the arbitrator 
was wrong in admitting the evidence, this is not a suflScient 
ground for setting aside the award; but mdeed if it were, 
the defendant waived the objection by cross*examining 
the plaintiff. On the first point, Symes v. OoodfeUow {a), 
is an authority for the plaintiff, it shews that the admis- 
sibility of a witness is a matter of law, on which the 
decision of the arbitrator is final ; and this- rule extends 
to awards made by lay arbitrator, as well as those made 
by barristers. Jupp v. Grayson (6). There is also a 
case decided last Term of Fuller v. Fenmek (c), in 
which a motion was made to set aside an award, on 
the ground that the arbitrator had come to a wrong 
decision on a point of law raised before him, and the Court 
there said, that they would not interfere and set aside the 
award, unless the error in law appeared upon the face of the 
award itself. Now that it is not the case here, nor does 
it anywhere appear, that the award was founded upon the 
evidence given by the plaintiff which must be shewn 
before the Court will interfere to set aside the award, 
Hagger v. Baker (d); but then, secondly, if there was any 

(a) 3 Biog. N. C. 532. . (e) 10 Jurist, 1057. 

(6) 1 Cr., M. & B. 523. {d) 14 M. & W.^. 
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irregularity » it was waived by the conduct of the defendant's Bait Qna-u 
counsel. »If he meant to rely upon the objection, he should lo^t' 
not have proceeded with the defendants case, but have at ^^ 
once protested and then withdrawn from the reference ; Spareow. 
instead of which, he cross-examined the plaintiff and went 
into the defence. This being so, the defendant cannot now 
take the objection, aftei' having lain by and taken the 
chance of an award being made in his favour. AUen v. 
Francisco), The Queen y. Clark and another {b). [Wight* 
man, J. No doubt if a party appears at a trial, and it turns 
out that there is a defect in the notice, the appearance 
would operate as a waiver of any objection to it; but 
if an inadmissible witness is called, and admitted to 
give evidence after an objection by the other party, 
would the fact, that the party objecting afterwards cross* 
examined the witness, prevent him from afterwards taking 
advantage of the objection?] Perhaps not, but it is sub- 
mitted that the same rule does not apply to hearings 
before an arbitrator. In the case o( Allen v. Francis (c), 
before cited, the arbitrator examined one of the plaintiff's 
witnesses without his being sworn. This was objected to 
by the defendant, but the arbitrator held, that the witness 
need not be sworn. The defendant objected to this 
decision, and requested the arbitrator to take a note of his 
objection ; but, ultimately, his own witnesses were exa- 
mined without being sworn. Upon a motion to set aside 
the award, Mr. Justice Wightman held, that as the 
defendant chose to go on after the plaintiff's witness had 
been examined without being sworn, and had allowed 
his own witnesses to be examined, thereby taking the 

(a) 9 Jar. 691. (6) 6 Q. B. 349. (e) 9 Jurist, 691. 
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Bail C<mrt* chance of an award in his favour, that lie must be taken 

'^'* to have waived the objection. 
Smith 

V. 

Sparrow. Watson and Naylor, in support of the role. With 

regard to the first question, it is clear that the arbitrator 
has exceeded his authority in allowing the plaintiff to be 
examined. He had no power whatever to examine the 
plaintiff, as the usual clause in orders of reference, giving 
the arbitrator power to examine the parties, had been 
struck out by the mutual consent of the parties ; and it is 
clear that an arbitrator has no power, incidental to his 
office, enabling him to do so. It is said, on the other 
side, that the defendant has precluded himself from now 
taking this objection, by cross-examining the plaintiff and 
going into the defence ; but this is a very different thing 
to appearing at a trial after a defective notice of trial. No 
doubt that would be a waiver of the irregularity, but it 
has never been held, that a party by cross-examining a 
witness at a. trial, after making an unsuccessful objection 
to his competency to be examined, would thereby lose 
his right afterwards to object, and arbitrators are bound 
by the same rules of evidence as Courts of law. The 
Attorney General v. Damson (a). In the case of Young 
V. Walker (6) Lord Eldon says, " If parties refer to 
a ^person to decide all matters in difference according 
to law, and he means to decide according to law and 
mistakes, the Court will set that right ; but if a distinct 
question of law and nothing else is referred, and the parties 
chose to say that they will not take the decision of the 
Court, but will take whatever an arbitrator shall say is 
the law, as between th^m, why may they not so agree V* 

ia) \ M*Clel. & Y. 160. (fr> 9 Ves. 364. 
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Upon the whole case, theD> it is submitted, that the Bail Couh. 

arbitrator has clearly exceeded his authority, in examining 1 84 / . 

the plaintiff when he had no power to do so, and that Smith 
the defendant's counsel having taken the objection, was Sparrow. 
not bound to withdraw from the reference on his objection 
being overruled by the arbitrator. 

Cur. €idv, vult. 

WiGHTMAN, J. — This was an application to set aside J&n. 25. 
an award upon several points; but ultimately. the ^nd 
and 4th raised the only questions which appeared to me 
to require consideration. The first of these questions 
was whether the arbitrator ought to have received the 
evidence of the plaintiff in support of his own case; 
and whether the award ought to be set aside on that 
ground. I have been unable to find any case in which 
there has been an express decision as to the power of an 
arbitrator to allow a party to the suit to give evidence as 
a witness in support of his own case though objected to 
by the other side, and though there was no express power 
given by the submission to examine the parties. In 
fVame v. Bryant (a), where an order of reference did 
give power to the arbitrator to examine the parties if he 
thought fit, the Court held that he might under an order 
so framed, examine a party to the suit, even in support of 
his own case; leaving it however doubtful, whether without 
express authority the arbitrator would be at liberty to 
examine a party in support of his own case. Upon prin« 
ciple such a course would seem objectionable, and an 
excess of the authority of the arbitrator, especially in 
cases like the present where the defendant is an executor, 
and not likely to be personally cognisant of the transaction. 

(a) 3 B. & C. 590. 
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Baa Comi. But I do not find myself called upon to decide this ques* 
^^^** tion ; for under the special circumstances of this case, 1 
Smith think it clear that the plaintiff ought not to have tendered 
Sparrow, jjjg q^^u evidence, nor ought the arbitrator to have received 
it Before the order of reference was made the defendaDt 
expressly refused to allow the plaintiff to be examined, 
and the usual clause authorizing the arbitrator to examine 
the parties was for that reason by mutual consent struck 
out. It is clear to me from the affidavits that the defendant 
would not have referred the case if the plaintiff was to be 
examined ; and after the clause giving authority had been 
by consent struck out» he might reasonably conclude that 
he would not be examined; and the examining the plaintiff 
as a witness for himself afterwards, is so much in fraud of 
the defendant, that the award made in the plaintiff's favour 
upon his own evidence ought not to be- allowed to stand, 
unless the defendant has by his conduct upon the arbitra- 
tion waived the objection, and disabled himself from taking 
it, which is the remaining point for consideration. The 
defendant after the objection to the reception of the 
evidence of the plaintiff himself, nevertheless proceeded 
to cross-examine him as to a set-off which the defendant 
sought to establish ; and without retiring from the refer- 
ence called other witnesses in support of his case. All 
this was done under protest, but it was contended that pro- 
ceeding at all after the admission of the evidence objected 
to, was a waiver of the objection. In the absence of any 
authority shewing that such an objection which is not to an 
irregularity merely, is waived by continuing to attend the 
reference, I certainly do not feel disposed to think it so. 
The continuing to attend was under protest, and nothing 
was done by the defendant from which an acquiescence 
in the previous proceeding could be inferred. Irregularity 
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• 

in the conduct of the arbitrator, as by omitting to give ^*^*^ ^^^^' 

proper notices or the like, may undoubtedly be waived by !_ 

continuing to attend after notice of the irregularity, as ^^ 

appearing at nisi prius after an irregular notice of trial, Starbow. 

may be a waiver of the irregularity. But a party who 

takes an unsuccessful objection to the admission of 

evidence at nisi prius does not waive his right to a new 

trial, because he cross-examined the witness objected to, 

or subsequently called witnesses of his own. In the case 

which was cited that occurred before me in which an 

arbitrator examined the witnesses for the plaintiff without 

oath, I was of opinion that the defendant could not 

object to the award, because he had not only gone on 

with the reference, but had examined his own witnesses 

without oath, which appeared to me to be not only a 

waiver of the objection, but an acquiescence in the course 

pursued ; and if the defendant in the present case had 

tendered himself for examination, I think he would 

have disqualified himself from taking any objecition to 

the examination of the plaintiff. Upon the whole then 

it appears to me that the examination of the plaintiff under 

the circumstances stated in the affidavits was a sufficient 

objection upon which the award might be set aside, and 

that such objection was not waived by the defendant going 

on with the arbitration. The rule, therefore, must be made 

absolute. 

lAle absolute. 
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Feb. 1 and 25, 

1847. _ . _ 

— JAMES against Brook. 

S'e^i^ ^ THIS was an action on the case for defamation : the 
defamation, declaration contained three counts. The defendant 

the declaration 

contained three pleaded " not guiltv " to the whole declaration, and also a 

counts. The ^ © -^ ' 

defendant Special plea of justification to each count. The plaintiff 

pleaded *< not . 

guilty'* to the took issue on the plea of the general issue, and replied 
ration, and also ^ injuHd to the special pleas. The cause came on for 
of^tstifidSion ^'^ ^^ ^^^ Yorkshire Spring Assizes, 1845, when the 
At*t^trii3"'' i^^ found a verdict for the plaintiff on the third count of 
fOTthTdrfT ^^^ declaration, on the issue raised by the plea of "not 
ant on the two ffuiltv," and assessed the damages thereon at 150i They 

first counts, on ® "^ ® . ^ 

the issue raised also found for the plaintiff on all the issues raised by the 

by not tfuUtv 

and for the ' special pleas, but for the defendant on the first and second 
third count, ^ counts of the declaration on the issues raised by the plea 
damages. The ^^ "^^ guiUy. A rule was then obtained to arrest the 
Ead°a*J^^ judgment which had been entered for the plaintiff on 
"il^*b* a"** ^^^ ^^^^ count, which was subsequently (22nd May, 1846), 
three special made absolute. Upon the parties coming before the 

pleas. Sub- i» n 

seanently the Master to tax their costs, it was contended on behalf of 
the plaintiff on the plaintiff that he was entitled to the costs raised by the 
was arrested,*^ pleas of justification, but that neither party was entitled 
^ndantgottbe ^^ ^^® general costs of the cause. On the other hand it 
l^istor tujed ^*® contended; on the part of the defendant, that as he 
the general had succeeded on the whole record, and had got the 

costs of the ' o 

cause to the postea, he was entitled to his costs, not only on the 

defendant, 

merely givinsp issues raised by the plea of not guilty as to the first and 

the plaintiff the 

costs of the 

special issues found for him. 

ffddf on a motion to review the Master's taxation, that the defendant was not entitled to 
the general costs of the cause, but only to the costs of the issues found for him. 

JSmlk, ikax neither party wu entitled to tHe general costs of the cause. 



\ 



James 

V. 

Brook. 
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second counts on which he had succeeded at the trial, ^^u Court. 

1847. 
but also to the general costs of the cause. The Master 

was of this opinion, and allowed the plaintiff only the 

costs of the issues raised by the pleas of justification, 

giving the defendant the general costs of the cause, and 

also his costs on the issues raised by the plea of not 

guilty to the first and second counts. 

Early in the Term (i6th January)^ H. Hill obtained a 
rule nisi, calling on the defendant to shew cause why the 
Master should not review his taxation. , 

Hoggins now shewed cause against the rule. The 
question to be decided in this case is one of some iwr 
portance, and comes for the first time before the Court 
The defendant contends that upon the present state of the 
postea be is entitled to the general costs of the cause. 
The plaintiff does not claim them himself, but says neither 
party is entitled to them : this is the whole question in 
dispute. Now, although there is no rule laid down by 
any authorities on the subject, yet according to the general 
practice one or other of the parties to an action gets the 
general costs of the cause. In this case the defendant 
has got the postea, and contends that upon the production 
of it he is entitled to his general costs. The plaintiff has 
set out in his declaration three causes of complaint in 
three several counts. As to two of them the jury found 
that the plaintiff had no cause of action, and as to the 
third the Court, by arresting the judgment, has said that 
the other cause of complaint was one which was not sus- 
tainable in law, and ought not to have been brought before 
the jury, and has the efiect of removing the third count and 
pleadings and proceedings thereon, as if it had never been 

A aS 
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SaU CourL placed there. If this third count then be struck out of the 
declarationi the defendant has succeeded by verdict of the 
J^8 yjixy^ on the only causes of complaint which the pliuntiffhad 
Beook. niiy j\^i to carry down to trial, and therefore has substan- 
tially succeeded in the action upon the whole record. 
This being so, I contend that on principle the defendant 
is entitled to the general costs of the cause. With regard 
to the third count perhaps neither party is entitled to 
costs* The plaintiff had no right to the count, and the 
defendant ought to have demurred to it, but did not ; this 
being so both are in fault, and neither entitled to costs on 
it ; then the defendant succeeds on the whole record, the 
plaintiff takes nothing by his writ or trial, and the defend- 
ant has got the postea* [Erie, J. Suppose a writ of 
error were brought, and the judgment of the Court as to 
the third count reversed, would the defendant have to 
refund?] Yes, I apprehend he would* [Erie, J. The 
anomaly of your case seems to be that on the decision of 
a writ of error on the third count, is to depend the ques- 
tion whether the defendant is to lose the general costs.] 
Yes, but the costs are taxed on the postea, on the whole 
record* Now here at present, the postea shews that the 
judgment on the third count is arrested, and stands for 
the defendant on the other two, and the rule of law as 
to costs, proceeds upon the record in its present form, 
and cannot be afiected by any supposed proceedings 
hereafter in error. 

Hugh Hill in support of this rule. I agree that 
no authorities are to be found on this question, and 
that it depends entirely on principle ; it will, therefore, 
be necessary to refer to the statutes which first gave 
any costs to defendants, and also to the rules of Court 
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made on the subject. The contention is, that although ^««' ^^"^"^ 

1847 
the defendant is entitled to the costs of the issues !_ 

which have been found for him, yet he is not entitled to James 
the general costs of the cause. What is there to shew Brook. 
that the general costs of the cause are included in the 
issues on the two counts found for the defendant, without 
reference to the third count which was found for the 
plaintifi; and judgment arrested by the Court ? If we 
refer to the form of entry of arrest of judgment in TidcPs 
Forms (a), we shall find that when judgment is arrested, 
no judgment is given for either party ; and if so, how can 
it be said that the defendant has succeeded on the whole 
record, when the form of entry as to one count is, ''we omit 
to give judgment upon the verdict aforesaid.** At common 
law neither a plaintiff or defendant could recover any costs, 
and therefore the right to them entirely depends on parti- 
cular statutes. The first of these is the statute ot Gloucester^ 
6 Edw. 1, c. 1, which gave costs to a plaintiff where he 
recovered damages. Then came the 23rd Hen, 8, c. 15, 
which is the first which gives costs to a defendant in 
cases where a plaintiff has been nonsuited, or a verdict has 
passed against him at the trial ; but this is confined to 
certain actions only. This was extended by 4 Jac. I , c. 3, 
to any action, bill, or plaint whatsoever. Now, under 
those statutes it is clear, that before the new rules the 
defendant was not entitled to any costs, if the plaintiff 
succeeded onjany cause of action. The leading case on 

(a) Tiddtt Fonu, 8th ed. 332. ** Becauie it appears to the Court of 
our Lady the Qoeeo, before herself, now here, that the writ and declaration 
are not svfiicient in law for the said A. B. to maintain his aforesaid action 
against the aforesaid C. D., therefore omittbg to give jadgment upon the 
verdict aforesaid, it is told to the parties aforesaid, by the said Coart here, 
that they go thereof without day.** 
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this subject is ^orritf V. fFalchron{a). That was trespuM 
to a fishery, and there were five counts in ^e declaration 
for difierent trespasses* On not guilty to all, verdict for 
the plaintiflfon two counts^ and for the defendant on the 
others^ The prothonotary allowed the plamtiff's costs on 
all the counts, but on a motion to review the taxation^ the 
Court heldi that the plaintiff having succeeded on one 
count, was entitled to his whole costs, the rule arising 
from the statute of Gloucester being a positive one, 
without distinction to there being several different causes 
of action set out in the different counts, and JSlackstcne, J*, 
referred to Lloyd v. Day {b) on that point This then 
being the state of the law before the new rules, have they 
so altered the law us to give the defendant the general 
costs in this cause? It is contended they have not The 
rule of Hilary Term, 2 Wm. 4, r. 74, provides that "the 
costs of all issues found for the defendant, shall be de- 
ducted from the plaintiff's costs.** Tlien comes the rule 
of Silary Term, 4 Wm. 4, r. 7, which provides, that 
upon the trial, where there is more than one count, plea, 
&c« upon the reqord, and the party pleading shall fail to 
establish a distinct matter of complaint, in respect of 
each count ox defence in respect of each plea, a verdict . 
and judgment shall pass against him upon each count, 
plea, &c«, on which he shall have so failed to establish, 
and he shall be liable to the other party for all costs 
occasioned by such count, plea, &c* It is clear, therefore, 
that neither of these rules in any way give to the defendant 
the general costs, but merely that of the issues which 
shall be found for him. Upon these grounds, therefore, 
it is submitted that the defendant is merely entitled to 
the costs of the issues found for him, and not the general 

(a) 2 Wm. Blackgtone, 1199. (&) Barn. 149. 



X. VICTORIA. 353 

costs of the cause, and that the rule to review the Master*8 ^^ ^^"^ 

1847 
taxation must be made absolute. — 

Cur* ado. mU. ^ 

BaooK. 

W1GHTMAN9 J. delifered the judgment of ErJst i. February 25. 
In this action, which was for defamation, the dedara* 
tion contained three counts; and at the trial, the 
verdict was for the defendant on two counts, and for the 
plaintiff on the third. The judgment upon the third count 
was afterwards arrested. The postea was given to the 
defendant, and the Master taxed the costs of the cause to 
him. A rule nisi for a review of the taxation was subse- 
quently obtained, and I am of opinion that it should be 
made absolute, on the ground that the defendant is only 
entitled to the costs of those issues which were found for 
him. Before the statute of 2S Hen. 8, the defendant was 
not entitled to any costs. By that statute, and the 4/ac. 1, 
c. 3, the defendant was entitled to costs in case the 
plaintiff was nonsuited in a verdict found against him. 
Those statutes gave the defendant no right to costs where 
the verdict was in part for the plaintiff. By the 8 & 9 
Wm. 3, c. U, s. S, the defendant became entitled to 
costs if he obtained judgment on demurrer, but that has 
no application here. Therefore, until the rules of Hilary 
Term, 2 Wm. 4, and Hilary Term, 4 Wm. 4, the defend- 
ant, in such a case as this, was not entitled to any costs. 
Those rules, as it appears to me, give him only the costs 
of the issues found for him. By the rule, Hilary Term, 
S Wm. 4, r. 74, the plaintiff's costs upon issues on 
which he has not succeeded are taken away, and the costs 
of the issues found for the defendant, are directed to be 
deducted from the plaintiff's costs. Under this rule, the 
defendant cannot claim the costs of the cause* The rule. 
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BmU Qmrt Hilary Term, 4 Wm, 4, r. 7, directs, that in the case of 

1_ several issues, a verdict and judgment shall pass at the 

Jambs ^^^^i against either party, in respect of the issues which he 
Brook. \^^ failed to establish, he shall be liable to the other 
party in respect of all costs occasioned by such issues. 
Under this rule, the defendant can only claim the coats 
of the issues found for him at the trial. The taaiation 
should, therefore, be reviewed on that prindple. 

Rule absolute. 
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ACTION. 
See Stating Procbedinos. 

ADVOCATE. 
See Attornbt, 4> 6. 

AFFIDAVIT. 

See Arbitbatiom, 2. 
Attornet, 3. 
Distringas, (to outlawry) 

Venue. 

1. An affidavit deposing to service 
of a rule of Court cannot be sworn 
before a British Consul abroad. WiU 
Uams V. Welsh f n. (a) 71 

2. An affidavit of the defendant in 
support of a rule to compel the plain- 
tiff to give security for costs is suffi- 
cient if it can be collected from the 
context, that the defendant is the de* 
fendant in the cause,' although he is 
not so described in terms. Loutreuil 
▼. PhiUippe, 87 

3. An affidavit for a rule to set 
aside the execution of a writ of inquiry, 
on the ground that the defendant was 
entitled to a notice of continuance 
applicable to a country cause described 
the defendant as " of RagnaU, in the 



county of Monmouth," but it con- 
tained no positive averment that the 
defendant resided at that place. It 
appeared, however, that the defendant 
had been served within fourteen days' 
notice of inquiry. Held, that in the 
absence of anything to the contrary, 
it sufficiently appeared that the de- 
fendant resided at Ragnall, so as to 
entitle him to six days' notice of con- 
tinuance. Saunders v. JoneSf 91 

4. The Court granted a distringas 
to compel appearance upon an affida- 
vit, shewing that the defendant was 
bedridden, and on that account could 
not be seen when the calls were made, 
although it contained no averment 
that he kept out of the way to avoid 
being served. Wathins v. Jones, 144 

5. On motion for a certiorari to 
bring up a conviction, the affidavits 
used in moving for the rule must not 
be entitled as in any cause, and if 
they are so entitled it is irregular and 
they cannot be read. Ex forte WdU 
wark and Another, 258 

6. Where a rule requires that the 
parties who intend to shew cause 
against it are to file their affidavits 
before a certain day, the Court will 
even after that day has expired grant 
further time, if it appears that the 
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omission has arisen in consequence of 
a mistake as to the nature of the rule 
and from no wilful neglect Reg. v. 
Keen^ 285 

AMENDMENT. 

See Ejectment, 6. 
Judgment. 

APPEAL. 

See Bastardy, 1 . 
Lunatic, 1, 2. 

APPEAL (NOTICE OF). 

1. A notice of appeal against an 
order of removal " hy a majority" 
of the churchwardens and overseers 
" acting for and on hehalf of" the 
whole hody is valid. 

The consideration of a notice of 
appeal is merely preliminary to a hear- 
ing of the appeal, therefore if, upon 
objection taken to the notice, the ses- 
sions decide that it is bad, and dismiss 
the appeal, this Court will, if the deci- 
sion be erroneous, award a mandamus 
to enter continuances and hear. Re* 
gina v. The Justices of Surrey ; St. 
Anne* Si Westminster v. Su Mary May 
dalen, Bermondsey^ 12 

2. The fourteen days' service of 
the grounds of appeal required by the 
4 & 5 W. 4, c. 76, s. 81, must be given 
that number of days before the original 
sessions, even though the appeal is 
not to be tried until the adjourned 
sessions. By the rules of the Suffolk 
sessions, the county was divided into 
four divisions, for the purposes of the 
sessions. Such session being held 
first, on the Monday, at Beccles ; and 
by adjournment, on the following 
Wednesday and Friday, in the same 
week, at Woodbridge and Ipswich; 
and on the Tuesday, in the following 
week, at Bury St. Edmund's ; at each 
of which places such appeals only were 
heard as arose within such divisions 



respectively. An order of removal 
having been made at the instance of 
the respondent parish which was situ- 
ated within the Bury St. Edmund's 
division, an appeal against the same 
was duly entered and respited at the 
ensuing Bury St. Edmund's adjourned 
sessions, held there on the 16th of 
March, 1846. The Midsummer ses- 
sions were about to be holden at the 
following times and places : — on the 
29th of June, at Beccles ; Ist of July, 
at Woodbridge ; the 3rd of July, at 
Ipswich ; and on the 7th of the same 
month, at Bury St. Edmund's. On 
the 20th of June, the appellants served 
the respondents with a copy of the 
entry of appeal and notice of trial for 
the then next sessions, at Bury St. 
Edmund's, together with the grounds 
of appeal. On the appeal coming on 
for trial at the adjourned sessions, at 
Bury St. Edmund's, it was objected 
on the part of the respondents that 
the appellants had not served their 
grounds of appeal fourteen days before 
the original sessions at Beccles ; and 
the sessions being of opinion that this 
was a good objection, refused to bear 
the appeal. Held, upon motion for- 
a mandamus to the Justices to enter 
continuances and hear the appeal, on 
the ground that the service was suffi« 
cient, it having been given fourteen 
days before the adjourned sessions at 
which the appeal was to have been 
tried : that the service was not suffi- 
cient as it ought to have been effected 
fourteen days before the original ses- 
sions at Beccles. Reg, v. The Justices, 
of Suffolk, 296 

3. To give the Justices at Quarter 
Sessions jurisdiction to hear an appeal 
under the 7 & 8 Vict. c. 101, s. 4, 
against an order of bastardy, it is 
necessary that it should be proved 
before them that the notice of recog- 
nizance was given as provided for by 
the 8 Vict. c. 10, s. 3, but if they 
have any evidence before them of the 
fact of such notice having been duly 
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given, and decide thereupon, this 
Court will not review their decision. 
An order of affiliation having heen 
made on the 9th of April on G. H., 
upon the complaint of £. G., notice 
of appeal was duly given^ and on the 
Idth of the same month, G. H. 
entered into the proper recognizance, 
but omitted to serve notice thereof 
until the 22Dd of June following. On 
the 29th of the latter month, the 
attorney for the respondent, £. G., 
signed and handed to the appellant's 
attorney a memorandum in these 
words : ** I hereby admit the due 
service of the notice of bail and appeal 
given herein on respondent," &c On 
the appeal coming on for trial, it was 
objected on behalf of the respondent 
that the sessions had no jurisdiction 
to try it, as the notice of recognizance 
had not been served '* forth with,** as 
required by the 8 Vict. c. 1 0, s. 3, 
whereupon the foregoing memoran- 
dum was produced, which the Justices 
held to be sufficient proof of the 
proper service of the notice of recog- 
nizance, and thereupon proceeded to 
hear the appeal, and quashed the 
order. Heldf on motion for a cer- 
tiorari to bring up the order of sessions 
to quash same, on the ground that 
the notice of recognizance being bad, 
the sessions had no jurisdiction to 
hear the appeal ; that as there was 
8ome evidence before the Justices of 
proper notice having been given, they 
were the only judges of its sufficiency, 
and that this Court could not interfere. 
Reg. V. The Justices of Gloucester" 
shire, 291 

4. In an appeal against an order of 
removal, the appellants are entitled to 
shew under a ground of appeal, which 
states, that*' the examinations whereon 
the order is grounded are respectively 
defective and bad on the face thereof, 
and that they contain no sufficient 
evidence of the said paupers being 
settled in our said parish ;" that there 
is no sufficient evidence of the identity 
of the person whose settlement is set 



out on the egcaminationsy with the 
person therein mentioned as the 
husband and &ther of the paupers. 
Quare, whether this Court will grant 
a mandamus to Justices to hear an 
appeal against an order of removal 
where they have erroneously quashed 
the order on an objection not properly 
raised by the grounds of appeaL jRm? 
V. The Justices of Staffordshire, 824 
5. In an appeal against an order of 
removal wherein the overseers of a 
township were the appellants^ the 
sessions, after hearing evidence as to 
whether or not the township main- 
tained its own poor,' dismissed the 
appeal on the ground that it did not, 
and therefore tibat notice and grounds 
of appeal were improperly signed. 
Held, that this was a decision upon a 
fact material to the appeal, and there- 
fore that this Court would not inter- 
fere by mandamus to compel the 
Justices to enter continuances and 
hear the appeal. Rex v. The Justices 
of Flintshire, 331 

APPEARANCE. 

1. If an appearance be entered for 
the defendant by the plaintiff sec. stat., 
after an appearance by the defendant, 
it is an irregularity only, and a Judge's 
order setting it aside must be served 
before the plaintiff can take the next 
step, otherwise the defendant will be 
deemed to have waived it. 

An irregular appearance was entered 
by the plaintiff for the defendant in a 
town cause, on the Idth of March, 
but was set aside by a Judge's order 
on the 18th. On the 23rd, the time 
for pleading having expired, and the 
order not having been served, the 
plaintiff signed judgment as for want 
of a plea. Held, that he was entitled 
to do so. Maple v. Woodgate, 79 

APPEARANCE, SEC. STAT. 

When permitted, though no in- 
dorsement of service on writ of sum- 
mons. See Summons (Writ of), 1. 
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ARBITRATION. 

1. After declaration (containing 
two counts), complaining of a false 
warranty upon the sale of manure, 
but before plea " all matters in differ* 
ence between the parties in the cause" 
were by Judge's order referred to an 
arbitrator (an accountant), the costs 
of the action to abide the event of the 
award, and the costs of the reference 
and award to be in the discretion of 
the arbitrator. The award, without 
saying that it was made de premissis, 
directed that J. N. H. (defendant), 
should pay to J. C. (plaintiff), a sum 
named, and that the costs of the 
reference and award should be paid 
by the said J. N. H. Held^ that the 
award was uncertain and bad, for not 
awarding specifically upon the action, 
and was consequently set aside. Affi- 
davits were produced on both sides, 
which, it was contended, disclosed 
matters in difference other than those 
in the cause ; but semble, that the 
Court decided without reference to 
the question of whether such matters 
were made to appear. Crosbie v. 
Holmes^ 20 

2. ThQ Court will not look at the 
notes of an arbitrator, nor at a copy 
of them verified by affidavits. Doe 
dem Haxhy v. Preston^ 77 

3. Assumpsit upon three common 
counts ; pleas, non-assumpsit, except 
as to part, tender of that part, and 
set-off; and payment, except as to 
the same part, and issues thereon. At 
the trial, a verdict was taken for the 
plaintiff, subject by order of ninpriw, 
to the award or certificate of an arbi- 
trator, the costs of the cause, &c., 
to abide the event of the award or 
certificate. The arbitrator, by his 
certificate, found for the plaintiff upon 
the issues firstly, thirdly, and lastly 
issued, and for the defendant upon 
the second issue, and reduced the 
amount for which the verdict was 
taken. Held, on motion to set aside 



the certificate (upon the ground that 
it contained no finding upon the issues 
raised by non-assumpsit), that the 
issues were sufficiently found, and 
that it was not necessary to specify 
the particular sum which plaintiff was 
entitled to recover under each count. 
Adam V. Roe, 81 

4. In case of a reference by order 
of Nisi Prius of the cause only, if the 
award be published in Term, applica- 
tion to set it aside must be made 
within four days next after publica- 
tion, unless within a reasonable time 
circumstances be shewn to induce the 
Court to allow it to be made at a 
later period. Riccard r. Kingdon, 122 

5. An action on the case for the 
disturbance of a watercourse, was 
after issue joined upon " not guilty/* 
and pleas denying the plaintiff^s right, 
but before trial referred by a Judge's 
order to arbitration, the costs of the 
suit to abide the event of the award. 
The arbitrator found all the issues for 
the plaintiff, but assessed the damages 
under 405. Upon taxation, the Master 
allowed the plaintiff full costs of suit. 
Held, upon motion to review the 
taxation, that inasmuch as the stat. 
3 & 4 Vict, c 24, s. 2, was confined 
in terms to a recovery by the verdict 
of a jury, and as it did not appear 
by the order of reference that the 
parties contemplated bringing them- 
selves within the provisions of that 
Act, the plaintiff was entitled to full 
costs under the statute of Gloucester^ 
and consequently the taxation was 
correct. Griffiths v. Thomas and 
Another, 155 

6. A cause in which issue had been 
joined upon pleas of non-assumpsit, 
payment, and set-off, except as to 
part^ and a verdict taken for the 
plaintiff, by consent was referred by 
order of Nisi Prius to the award or 
certificate of a Master, to order and 
determine what he should think fit to 
be done respecting the matters in 
dispute, the costs of the cause, refer- 
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ence, and award, or certificatei to be 
in the discretion of the arbitrator, who 
'Was to '* award or certify by whom, to 
^irhom, and in what manner the same 
should be paid." The arbitrator cet" 
tified, " that the plaintiff had sustained 
damages to the amount found by the 
jury, besides his costs of suit." Held^ 
that the arbitrator having thought 
proper to certify^ he was not bound 
to determine the costs of the issues 
or of the reference and certificate, for 
in the case of a certificate all costs 
follow upon the finding of the arbi- 
trator. Inasmuch, however, as the 
certificate contained no finding upon 
the issues respectively, the cause was 
re&rred back to the arbitrator to state 
bow the verdict was to be entered 
npon them. Lewis y, Curlewis^ 161 

7. Where the usual clause in an 
order of reference, authorizing the 
arbitrator to examine the parties, has 
been struck out by mutual consent, 
and the arbitrator nevertheless exa- 
mined the plaintiff against the consent 
and protest Heldy on a motion to 
set aside the award, that the arbitrator 
had exceeded nis authority, and that 
the award was bad, and that the 
defendant had not waived his right to 
take the objection by having, afler his 
objection had been overruled, cross- 
examined the plaintiff, and gone into 
the defence. 

Setnble, that if he had tendered 
himself as a witness, it would have 
disqualified him from taking any 
objection to the examination of the 
plaintiff. Smith v. Sparrow, 340 

8. All the matters in difference in 
an action of trover, in which the de- 
fendant pleaded, first, not guilty; 
secondly, not possessed, were referred 
to arbitration, the costs of the cause 
to abide the event, and the costs of 
the reference to be in the discretion of 
the arbitrator. The award ordered, 
that the said cause should cease and 
be no further prosecuted, and that the 
defendant should pay to the plaintiff, 
at a time and place named, a certain 



sum of money, and that one-half of 
the costs of reference should be paid 
by the plaintiff, and the other half by 
the defendant. Heldy on motion to 
set the award aside, on the grounds, 
first, that it does not appear whether 
the plaintiff or the defendant is en- 
titled to th^ costs of the action ; and, 
secondly, that there was no finding 
on the specific issues : that the award 
was sufficiently final, for as either 
plea would have been a bar to the 
action, it must be taken that the arbi- 
trator found them both for the plaintiff. 
Hobson ▼. Stewart, 288 

ARREST. 

Privilege of attorney from arrest. 
See Attorney, 3. 

ASSIGNEES. 

See Laches, 2. 

Warrant of Attorney, 2. 

ATTORNEY. 

1 . An attorney may be summarily 
ordered to pay a sum of money pur- 
suant to his undertaking, if the under- 
taking were given by him in his cha- 
racter of attorney. Whether it has 
been so given, is a question of fact to 
be determined, upon looking to all the 
circumstances of the case. 

F. was the attorney for the trustees 
of certain property, in which the de- 
fendant in an action would eventually 
be entitled to shafe. In the course of 
negotiations for settling the action, 
application was made to F. by the 
plaintiff and defendant for corrobora- 
tion of a statement made by the latter 
as his interest in the property afore- 
said. F. complied, and at the same 
time proposed terms (which were ac- 
cepted,) for settling the action, and in 
pursuance thereof, drew up a promis- 
sory note, to be signed by the defend- 
ant, for the amount of debt and costs, 
and payable on the event upon which 
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the defendant would become entitled 
to his share, and gave his own under- 
taking for the due payment of such 
note. It did not appear, that any other 
attorney had been employed in the 
action by the defendant, but F.*8 ser- 
vices in the settlement of it were en- 
tirely gratuitous. Heldy that F. acted 
as an attorney in the transaction, and 
was, therefore, liable upon the under- 
taking to the sammary jurisdiction of 
the Court* In the matter of Fair- 
ihome, Oent., one, &c. 40 

2. An attorney may, upon motion, 
be ordered to pay money pursuant to 
his undertaking, and to pay the costs 
of the application, though three years 
have elapsed since the money became 
due. TiUerUm v. Sheppard^ 99 

8. H., an attorney regularly ad- 
mitted in the superior courts at West- 
minster, and having taken out his 
annual certificate, was arrested on a 
«a. sa. whilst retiring from the County 
Court, where he had been profession- 
ally engaged ; upon application to 
this Court, for his discharge on the 
ground of privilege, the above fects 
were stated, but it was not shewn that 
he had signed any roll of attorneys in 
the County Court, pursuant to the 6 
& 7 Vict. c. 73, s. 27, nor was it 
'stated that there was no roll of attor- 
neys in that Court. Held^ upon an 
objection taken upon this point, that 
the affidavits were sufficient, and that 
under the circumstances, it was for the 
other side to have shewn, that the de- 
fendant was not entitled to practise in 
the County Court, particularly as the 
privilege from arrest is for the sake of 
the client. Cltaterbuck v. Hulls, 165 

4. An advocate who conducts a 
cause cannot be admitted to give evi- 
dence therein. Where, therefore, at 
a trial before the undersherifT, the 
plaintiff's attorney acted as his advo- 
cate in the cause, by opening the case 
to the jury, cross-examining the wit- 
nesses called for the defence, and 
making a speech iu reply, and then 
tendered himself as a witness, and 



gave evidence to rebut the case set up 
by the defendant, the Court set aside 
a verdict found for the plaintiff, and 
made a rule absolute for a new trial. 
Stones V. Byron, 248 

5. A person who conducts a cause 
as advocate, cannot be examined aa a 
witness therein, and if he is so exa- 
mined, the Court will grant a new 
trial on that ground. Dunn v. Pack' 
wood, 312 

6. If an action be brought by an 
attorney, it is sufficient (to enable 

. him to exercise his privilege to retain 
the venue in Middlesex), that he sue 
in person, without describing himself 
as an attorney. Semble, if he declare 
by another attorney he loses this pri- 
vilege. CuUs V. SurragCf 275 

AWARD. 

See Arbitration. 

BAIL. 

Where a party has been summarily 
convicted of a misdemeanor, and the 
conviction is returned into this Court, 
and stands for aigument in the Crown 
paper, the Court, if he is in confine- 
ment under the conviction, will admit 
him to bail until the decision of the 
question takes place, when, should 
the conviction be affirmed, the party 
may be committed for the remainder 
of bis term of imprisonment. Ex parte 
James Lord, 223 

BANKRUPT. 

See Habeas Corpus. 
Warrant, 1, 2. 

BASTARDY. 

See Appeal (Notice of), 3. 

1. The sUtute 7 & 8 Vict c. 101, 
(as to proceedings in bastardy), enacts 
by s. 3, that " if the evidence of the 
mother be corroborated, &c., to th^ 
satis&ction of the Justices," in petty 
sessions, " they may adjudge the man 
to be the putative &ther," '* and they 
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may al80» if they see fit, having regard 
to all the circumstances of the case, 
proceed to make an order on the pu- 
tative father for payment," &c. " of a 
sum weekly, and of such costs as may 
have heen incurred in obtaining such 
order," &c. Sec. 4 gives the putative 
Either an appeal to the General Quar- 
ter Sessions, '* if within twenty-four 
hours after the adjudication and 
makingf' of any order, as aforesaid, he 
give notice of appeal* Heldf that the 
twenty-four hours b^n to run from 
the time when the order is signed, and 
that the QrUaHer Sessions are bound 
to hear evidence shewing when it was 
signed, although the order upon the 
fsioe of it purport to have been made 
on a particular day. Reg. v. The 
Jfuticea of Flintshire, {Ex parte 
Roden), 47 

2. The Stat. 8 & 9 Vict. c. 10, 
s. 3, requires that in case of appeal 
against an order in bastardy, the 
party entering into a recognizanee 
for the payment of costs, " shall 
forthwith give or send a notice in 
writing" of his having done so to the 
mother of the bastard childi and pro- 
vides " that the sendingof such notice 
by the post shall be sufficient" Held^ 
that a notice given at the expiration 
of seventeen days, which had been 
occupied in unsucceteful attempts to 
effect direct personal service of the 
notice was not a compliance with the 
acL Reg, v. The Jwiieee of Worees- 
terMre, 102 

CASE (FROM SESSIONS). 

Application for mandamns though 
case granted, see Mandamus, \ . 

CERTIFICATE (OF ARBITRA- 
TION). 

See Arbitration, 6. 

CERTIORARI. 

See Affidavit, 5. 
Bastardy. 

1. In order to induce the Court to 



grant a rule nisi for a certiorari to 
remove an indictment for felony from 
a particular county upon the applica- 
tion of the defendant, it is not 
sufficient to swear that the political, 
opinions entertained by that county 
in general are strongly opposed to 
those known to be possessed by the 
defendant, and that his political em- 
ployment and position have rendered 
him an object of peculiar dislike in 
the county, and subjected, him to 
abuse and threats of violence. Ex 
parte Lynes^ 31 

2. A certiorari to bring up an order 
of removal, which appears to be defec- 
tive on the face of it will (in the exer- 
cise of the discretion of tiie Court), 
be granted, although the applicante 
might have appealed to the sessions, 
but have not done so, for if the order 
be really bad, it is most convenient 
for all parties that it should be re- 
moved in the first instance. Reg, v. 
BlaythwaUe and Another, 33 

3. A certiorari to bring up an 
order of justices will not be allowed 
after the expiration of the six calen- 
dar months limited by the 13 Geo. 2, 
c. 18, s. 5, although an attempt made 
shortly before the expiration of that 
period to apply for a Judge's fiat, had 
been frustrated by the Judge's absence 
from Chambers during the Easter 
holidays. Reg. v. The Justices of 
Anglesea, 76 

COGNOVIT. 

A. being indebted to B. in 500/. 
and to other creditors to a large 
amount, a docket was struck against 
him by B., but no commission of 
bankruptcy was opened upon it. It 
was then airaDged between A. and 
B. that A. should pay a composition 
of ten shillings in the pound to his 
creditors, if they would teke the 
same, but that B.'s debt should stand 
over. The creditors agreed to take 
the composition, and on their re- 
ceiving that amount on their respec- 
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tive debts, signed a release to A. of 
the remainder. B. did not receive 
any money under the composition, 
nor did he sign the release, but 
. shortly after the same had been exe- 
cuted, he sued A. for the 500/., who 
thereupon gave him a cognovit foi: 
that amount. Judgment was signed 
by B. on this cognovit within 
twenty-one days of the execution 
thereof, but it was not left with the 
Master to be filed. Six years after- 
wards B. issued Kfi.fa* on this judg- 
ment, and levied the amount on the 
goods of A., who within two months 
of that time became bankrupt, and a 
fiat issued against him : Held, on 
an application by the assignees of A. 
to set aside this judgment and execu- 
tion, that the debt of B. was not 
forfeited under the 8th section of 
6 Geo. 4, c. 16 : Held, also that it 
was not necessary that the cognovit 
should be filed within twenty-one 
days, under the 3 Geo. 4, c. 39, but 
that it was the intention of the Legis- 
lature to place warrants of attorney 
and cognovits on the same footmg in 
that respect, and that therefore as 
judgment was signed on the cognovit 
within twenty-one days of the exe- 
cution thereof it was sufficient. 
Qiuere whether a cognovit is ''a 
security" within 6 Geo. 4, c. 16, s. 8. 
Butheli V. Boord, 260 

COMMISSIONER OF BANK- 
RUPTCY. 

Warrant of, against Bankrupt, see 
Warrant, 1, 2. 

CONSUL. 
See Affidavit, 1. 

CONVICTION. 
See Bail. « 

COSTS. 

See Arbitration, 5, 6. 
Padpbr, 1, 2. 
Security for Costs. 



Of not proceeding to trial on an 
interpleader issue, see Inierpleader. 

Certificate of Judge of assize under 
Highway Act, see Highways. 

1. When proceedings are stayed 
upon payment of debt and costs to be 
taxed as between attorney and client, 
the costs should be 'taxed upon such 
a scale as to include all the costs of the 
plaintiff in the action, but none other, 
though they have been necessarily 
incurred in bringing the action, and 
which, if intended to be paid by the 
defendant, should be specially pro- 
vided for in the order. A. was in- 
debted to B., who dying, his creditors 
filed a bill in Chancery for the ad- 
ministration of his estate and effects, 
whereupon a receiver was appointed, 
who was restrained from bringing any 
action without the approbation of the 
Master, to whom die cause stood 
referred. It becoming • necessary to 
sue A. for his debt, a state of facts 
was prepared and laid before the 
Master for his assent to the action, 
and upon such assent being obtained 
an action was brought Subsequently 
A. gave a consent to a Judge's order 
for the pa3rment of the debt, and costs 
to be taxed as between attorney and 
client : Held, that the costs incurred 
in obtaining the sanction of the 
Master to the bringing of the action 
could not be charged against tlie 
defendant, and if intended to have 
been so charged, should have been 
specially mentioned in the Judge's 
order itself. Lipscombe v. TVnter, 191 

2. A rule absolute for a new trial 
having been obtained (which was 
silent as to costs), in a cause in which 
at the trial a verdict had passed for 
the defendant, notice of trial was 
given for the next ensuing assises. 
Premous to the commission day a 
compromise was entered into between 
the parties, which was carried out by 
a Judge's order, which provided that 
all further proceedings should be 
stayed on payment of 20L damages. 
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and all sach costs already incurred as 
the plaintiff would be entitled to if be 
proceeded to a second trial and ob- 
tained a verdict, the costs to be taxed, 
and in default of payment execution 
to be issued for the amount. On the 
taxation of costs before the Master, 
he allowed to the plaintiff amongst 
other items the costs of drawing 
briefs, counsels' and consultation fees 
thereon, and also the costs of obtain- 
ing subpoenas, with copies and service 
thereof on the plaintiff's witnesses; 
no fresh briefs had been drawn, nor 
any n^w fees paid, as the briefis had 
not been redelivered, nor had any 
witnesses been subpoened for the 
second trial: Held, on a motion to 
review the Master's taxation, that the 
costs to be allowed to the plaintiff as 
coats in the cause were the expenses 
of all such things only as would have 
been available on the second trial, and 
therefore that the fees to counsel, 
consultation fees, and the costs of the 
service of the subpoenas were lost 
costs, and ought not to have been 
allowed by the Master : Held^ also 
that the lees to counsel which "would 
have been payable on the redelivery 
of the briefs for the second trial were 
fresh fees and not refreshers merely, 
and therefore > that the plaintiff was 
not entitled to the fees paid to counsel 
on the first trial. Lambert v. Lyd- 
dok, 232 

3. In an action on the case for de- 
famation, the declaration contained 
three counts. The defendant pleaded 
*'not guDty" to the whole declara- 
tion, and also a special plea of justi- 
fication to each count. At the trial 
the verdict was for the defendant on 
the two first counts on the i^sue 
raised by not guiUi^f and for the plain- 
tiff on the third count with 150/. 
damages* The plaintiff also had a 
verdict as to the issues raised by the 
three special pleas. Subsequently 
the judgment for the plaintiff on the 
third count was arrested, and the de- 
fendant got the postea. The Master 

VOL. I. 



taxed the general costs of the cause 
to the defendants, merely giving the 
plaintiff the costs of the special issues 
found for him : Held, on motion 
to review the Master's taxation that 
the defendant was not entitled to the 
general costs of the cause, but only 

to the costs of the issues found for 

• 

him. Semble, that neither party was 
entitled to the general costs of the 
cause. Jamee v. Brook, 348 

COSTS (SECURITY FOR). 
See Apfibavit. 

DAMAGES. 

Less than forty shillings as to costs, 
see ArhUraHoHf 5. 

DISPAUPERING. 
See Pauper, 1. 

DISTRINGAS. 
See Affidavit, 4. 

DISTRINGAS (TO OUT- 
LAWRY). 

Previously to applying for a dis- 
toingas to proceed to outlawry, a 
copy of the writ of summons must be 
left at any house or place at which it 
can be left with a reasonable proba- 
bility of its reaching the defendant, 
and if it has not been left, the cir- 
cumstance mun be explained in the 
affidavit. 

Wherever there is a person in this 
country answering to the description 
of trustee or professional adviser of 
the defendant, a copy of the writ of 
summons should be left with him, if 
no better service can be effected. 
Verwm v. Pouneettj 95 

DOCUMENT (INSPECTION OF). 
See Inspection. 

B B 
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EJECTMENT. 

See Landlord and TenanTi 2. 

1. The Christian name of the 
tenant in possession* was omitted in 
the notice to appear, and at the time 
of the service the tenant refnsed to 
supply it : HeU that the notice was 
sufficient Doe dem. Letothwaite v. 
Roe, 20 

2. In ejectment for a sehool-honse 
in which no one resided, the declara- 
tion, &c., were served upon a servant 
who kept the keys, and upon the 
schoolmaster on the premises : Held^ 
not sufficient for a rule nisi for judg- 
ment against the casual ejector. Doe 
dem. Atfi^ v. Roe^ 39 

3. Where a party endeavouring to 
serve the tenant wiUi a declaration in 
ejectment attended at his dwelling- 
house, (the premises in question,) 
and was unahle to gain admittance, 
but saw near the premises a daughter 
of the tenant, who stated that she did 
not live with her father, who was at 
home but would not be seen, and to 
whom was explained the nature of the 
business, and with whom an appoint- 
ment was made for the next day, she 
promising that she would inform her 
father of it, and the party having 
accordingly attended the next day, 
but, being unable to see any one, 
stuck the dedamtion on the front 
door : HeU not sufficient for a rule 
nisi for jnd^ent Doe derxuHarrisom 
▼• Roe^ 172 

4. Where the tenant in possession 
was served in JSaster Vacation with a 
declaration in ejectment, the notioe^at 
the foot of which required him to 
appear as of next Baaier Tenxif (in- 
stead of TrinUy Term,) the Court 
granted a rule nisi for judgment 
against the casual ejector. Doe dem. 
Thomoi V. Roe, 182 

5. Where the service of the decla- 
ration in ejectment and notice has not 
been pereonal, it is nevertheless neces- 
sary to state in the affidavit for judg- 
ment that the tenant was served^ and 



it is not sufficient merely to state 
special circumstances, and leave it to 
the Court to draw the inference of 
service, Doe dem. Pigoti ▼. Roe, 200 

6. The Court will permit a decla- 
ration in ejectment to be amended by 
enlarging the term, where, from some 
peculiar circumstances, -the term ori- 
ginally inserted has expired before the 
trial of the cause, and when the Statute 
oi Limitations would be a bar to a 
fresh action. Doe dem. RabMs amd 
Others Y. Webh, 201 

7> Servioe of the dedaralion and 
notice in ejectment upon one ci two 
joint executors is sufficient. Doe dem. 
Siriekland v. Roe, 210 

8. It is no ground for departing 
from the general rules applicable to 
the service of the declaxatioii ' and 
notice in ejectment, that the tenant in 
possession is an attorney. Doe dem. 
Fowkr V. Roe, 282 

EXAMINATIONS. 
See Appeal, 2. 

EXECUTION. 

iS'ee Scias Facias, 1. 

When to move to set it aside if 
irregular, see LachUf 1. 

FELONY. 

See Ceetiorari, 1. 

Wa&rakt op Attorket, 2. 

GROUNDS OF APPEAL. 
See Appeal, 2. 

HABEAS CORPUS. 

Upon the argument of a rule nisi 
for a habeas corpus, the case is to be 
treated in the same manner as if the 
prisoner was brought up upon a 
habeas corpus granted in the fint 
instance, and the Court will look to 
the whole canaa iqppeanng upon the 
vstura. * 
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If a declaration under the statute 
8 & 9 Vict. c. 42, be once made and 
signed bythe bankrupt at the com- 
mencement of his examination, it is 
unnecessary to repeat it upon any 
subsequent examination under the 
same fiat.' Ex parte Buli^ 141 

HIGHWAYS. 

By the 5 & 6 Wm. 4, c. 50, s. 95, 
(the General Highway Act,) after 
providing for the proceeding by in- 
dictment, when directed by justices at 
special sessions, for the non-repair of 
a highway, it is enacted> that "the 
costs of such prosecution shall be 
directed by the Judge of assize before 
whom the said indictment is tried, or 
by the justices at quarter sessions, to 
be paid out of the rate made and 
levied in pursuance of this act in the 
parish in which such highway shall 
be situate.'* A verdict having, upon 
such an indictment, been returned for 
the Crown, the Judge of assize, some 
months after the trial, gave the fol- 
lowing certificate for costs, *' In pur- 
suance of the statute in that case 
made and provided, I order and direct 
that the costs of the within prosecu- 
tion be paid, when taxed, to the 
prosecutor, Gheorge H. Arnold, Esq., 
or his attorney, in such manner as 
the said act directs :" Held^ on motion 
to set aside such certificate, that it 
was bad in not following the directions 
of the statute, and stating out of whitt 
fund the costs were to be paid. 

Semhle, that the certificate was bad 
in not specifying the amount 

Quaref whether a Judge has power 
to grant such certificate after the 
assizes are at an end ? Reg, v. The 
InhabitafOs of Watford, 336 

ILLEGALITY. 
See Wakeamt of Attobmet, 1. 

INDORSEMENT. 
See Summons (Writ of), 2, 3. 



When indorsement of service on 
writ of summons dispensed with, see 
Summons (^fVrit of) 1. 

INDICTMENT. 
See Ceetiorari, 1. 

INSPECTION. 

A. brought an action against B. 
for slander, for asserting that he had 
forged an I O U (then in A.'s pos- 
session.) On an application by B. 
to the Court for permission to inspect 
the said I O U, on the ground that 
he, B., had reason to believe, that it 
was in reality a forgery, and that he 
could not safely plead without in* 
specting it, the Court refused a rule. 
DaffY. Tuckett, 203 

INTEEPLEADER. 

If a plaintiff in an interpleader issue 
makes default in proceeding to trial, 
and application be made to compel 
him to pay the costs of the day and 
to proceed to trial, the costs of such 
application are costs in the cause in 
like manner as upon applications for 
judgment as in case of a nonsuit 
Kmberley v. Hickman^ 90 

IRREGULARITY. 

See Appearance, 1. 
Laches, 1, 2. 

1. If a summons to set aside pro- 
ceedings for irregularity be dismissed 
by a Judge at Chambers upon the 
ground that the application is too 
late, the Court will not interfere. 
Lane v. Newman, 93 

2. It is an irregularity for a de- 
fendant to take a declaration out of 
the office by one attorney and plead 
by another without an order for 
changing the attorney. And if no 
such order has been obtained and 
served, the Court will on the applica- 
tion of the plaintiff, set aside the plea 
with costs. King v. Archer, 219 

B B 2 
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ISSUES. 

Finding on all the issues, see 
Arbitration, 6. 

JUDGE. 

Certificate of, under Highway Act, 
see Highways. 

JUDGE'S ORDER. 

When to he served, see y^ppear^ 
ancCf 1. 

JUDGMENT. 

See Cognovit. 

Warrant of Attorney, 2. 

1. More than twenty years old may 
be revived by scire facias, if payments 
on account within that time, see Scire 
Facias^ 2. 

2. The defendant was sued as * 

Hume, and he was named in the de- 
claration in the same way ; subse- 
quently he gave a consent to a Judge's 
order for payment of the debt and 
costs and then signed his name 
" Robert Montague Hume." Judg- 
ment was afterwards signed against 
him in the name in which he was 
tried, the officer of the Court refusing 
to alter it. On an application to the 
Court upwards of a year afterwards, 
permission was given to the plaintiff 
to amend the judgment and the de- 
claration by inserting the defendant*8 
Christian names. fVood v. Humcy 189 

JUDGMENT (AS IN CASE OF A 
NONSUIT). 

1. Under the 14 Geo. 2, c. 17, s. 1, 
the Court has the same power to grant 
further time for the trial of an issue 
after a nonoompliance with a peremp- 
tory undertaking as before. The de- 
fendant being under terms to try at 
the sittings after Hilary Term, ap- 
plied at such sittings to put off the 
trial on the ground of the absence of 



a material witness, when upon in- 
spection of the record it was found 
that it had been irregularly entered 
and the cause was accordingly strndL 
out of the paper. On the first day of 
the ensuing Easter Term, the defend- 
ant obtained a rule for judgment ab- 
solute against the plaintiff, and on 
the day following, the plaintiff ob- 
tained a rule nisi to set aside such 
rule and to enlarge the peremptory 
undertaking, which rule of the plain- 
tiff under the circumstances the Court 
made absolute. Rogers v. Vander^ 
combe, < 183 

2. Issue was joined in a country 
cause in Hilary Vacation in time for 
the spring assizes, upon which an 
agreement was entered into by the 
parties that the cause should be re- 
ferred and an award be made by the 
following 1st of June. No steps were 
taken by the parties to carry out this 
agreement, nor was any notice of 
trial given for the summer assizes. 
Held, that the defendant was entitled 
to move in the following Michaelmas 
Term for judgement as in case of a 
nonsuit. ForUainemoreau v. Eneouire^ 

217 

3. A rule nisi for judgment as in 
case of a nonsuit was dischai^ied on 
the plaintiff's giving a peremptory 
undertaking to try before the sheriff 
of Gloucester within two months, 
which time expired on the 12th of 
August. Notice of trial was then 
given for the 10th of August, which 
was a Court day, but the undersheriff 
did not sit to try causes on that day 
owing to the assizes being held at 
Gloucester, whereupon the plaintiff 
gave a fresh notice of trial for the 
nest Court day, which was tield on 
the 31st of August, and on that day 
tried the cause and obtained a verdict, 
the defendant not appearing. Held, 
(on a motion for judgment as in case 
of a nonsuit or for a new trial), that 
the trial was irr^plar as had without 
authority and must be set aside with 
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costs* Held also, that as tbe Court 
would (under the circumstances of 
the case) have enlarged the peremp- 
tory undertaking of the plaintiff if he 
had come to the Court for that pur- 
pose instead of going to trial, that it 
would in its discretion do so now. 
BusheU V. Slack, 253 

LACHES. 

See Summons (at Chambers), 1. 
Special Jury. 
Warrant of Attorney, 2. 

1. If a defendant seeks to set aside 
an execution levied upon his goods 
upon the ground that he had never 
heen served with process and was 
ignorant of the existence of the ac- 
tion be must apply promptly. On 
the 2drd of December, the defendant's 
goods were seized by the sheriff by 
virtue of a fi. fa., whereupon the de« 
fendant gave the officer notice that he 
should apply to set the proceedings 
aside. Upon the 18th of January 
following, a motion was accordingly 
made upon the ground that the de- 
feiidant never was served with pro- 
cess and knew nothing of the pro- 
ceedings until the execution was 
levied, there being also an affidavit of 
merits. Held, that the application 
was too late. Jones v. Davis, 290 

2. If assignees of a bankrupt after 
a long interval, apply to the Court to 
set aside proceedings involving the 
estate of the bankrupt, they must 
give some satisfactory reason for the 
delay. A. having commenced an ac- 
tion against B., signed judgment 
therein, whereupon on the 27th of 
April, a rule nisi was obtained by B., 
for setting aside such judgment, which 
rule was made absolute (no cause 
being shewn), on the following 8th of 
May. On the 27th of the same month, 
a rule nisi was obtained to set aside 
the said rule of the 8th, which rule 
was made absolute on the 6th of June 
then next, no. cause being shewn. On 



the 12th of May, a fiat had issued 
against B., under which on the 28th of 
the same month assignees were ap- 
pointed, who on the third day of 
Michaelmas Term obtained a rule, 
calling upon the plaintiff to shew 
cause why the rule of the 6th of June 
should not be discharged, and why 
the rule of the 27th of May should 
not be opened to afford them an op- 
portunity of shewing cause against 
the same. The affidavit of the soli- 
citor of the assignees did not satis- 
factorily shew that the assignees had 
no knowledge of the rule obtained on 
the 27th of May before the expiration 
of Trinity Term. Held, that the 
assignees were too late in their appli- , 
cation. Amadio v. ShoweU, 305 

LAND (CHARGE UPON). 
See Warrant of Attorney, 1. 

LANDLORD AND TENANT. 

1. The defendant took possession 
of a room upon the understanding 
that he was also to have the use of a 
granary adjoining, and that certain 
alterations, &c., so as to make the 
place fit for a workshop were to be 
done by the plaintiff, and that the 
rent was to be 30/. At the end of 
the first quarter, the defendant paid 
the plaintiff 7/. 105., but not having 
been allowed the use of the granary, 
and the plaintiff having altogether 
failed to carry out the undertaking 
on his part, the defendant before 
the expiration of the second quarter 
quitted the premises and delivered up 
the key to the plaintiff's clerk (a 
cheque for 7/. lOx. was subsequently 
delivered to the plaintiff but was not 
produced). An action for use and 
occupation, in respect of a third quar- 
ter's rent having been brought, and a 
verdict found for the plaintiff upon 
the general issue. The Court granted 
a new trial, holding that it could not 
be inferred from the facts that a yearly 
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I tenancy had been created. Ckmmett 
V. Bradbee, 65 

2. If an agreement for a tenancy 
jQrom year to year has been executed, 
the tenant may be ruled to give an 
undertaking and enter into a recog- 
nizance under the &tat* 1 Geo. 4, 
c. 81, B. 1, although upon the same 
day upon which such agreement was 
executed, another (stated to be a 
** supplemental" one) was entered 
into by which the landlord engaged 
that the holding should continue until 
the happening of a certain event. Doe 
dem. Netffsiead v. Roe, 86 

LUNATIC. 

1. The statute 9 Geo. 4, c. 40, 
8. 38, empowers two justices to cause 
a lunatic pauper to be conveyed to, 
and placed in the County Lunatic 
Asylum, &c., and from time to time 
to make an order on the overseer of 
the parish or place of the pauper's 
last legal settlement, for the payment 
of the expenses of conveying the 
pauper to the asylum, and of a weekly 
sum for his maintenance there, &c., 
and by sect. 54, provides that the 
churchwardens, &c., of the parish in 
which the pauper has been adjudged 
to be settled, may appeal against 
such order to the general quarter 
sessions of the peace " for the county 
where such order shall be made in 
like manner, and under like restric 
iions M against any order of removaly 
giving reasonable notice thereof to the 
clerk of the peace of such county, 
who shall be respondent in such ap- 
peal, which appeal the justices" at 
the said quarter sessions ** are hereby 
authorized, &c., to hear and determine 
in the same manner as appeals against 
orders of removal are now heard and 
determined." 

QutjerCf whether the appeal so given 
is subject^ to "any restrictions and 
regulations" as to appeals against 
orders of removal which were not in 



force when the act paned, bat where 
created by subsequent acts ? 

The Stat. 4 & 5 Wm. 4« c. 76» 
B. 79, enacts that no poor person shall 
be removed, &c.| under any order of 
removal from any parith or workhouse 
by reason of his being chargeable* 
&C., until twenty days after a notioe 
in writing of hia being so chargeable, 
&c., accompanied by a copy, &c. of 
the order of removal," and "by a 
copy of the examination upon which 
such order was made shall have been 
sent by post or otherwise by the one 
parish to the other, and provides," 
that if notice of appeal against andi 
order shall be received by the re- 
moving parish " within the sud 
period of twenty-one days it shall not 
be lawful to remove such poor person 
until after the time for prosecuting 
such appeal shall have expired." 

SembUf that (even assuming that 
the restrictions and regulations as to 
appeals against orders of removal en- 
acted subsequently to the statute 
9 Geo. 4, c. 40,' attached upon ap- 
peals under the 54th section of that 
act), the above section of the statute 
4 & 5 Wm. 4, c 76, cannot apply to 
cases in which a pauper has been 
placed in a lunatic asylum^ under the 
act 9 Geo. 4. Reg. v. The Justices of 
the West Riding of Yorkshire {In the 
matter of Mary Vincent) , 55 

2. On the 9th of July, 1845, two 
justices made an order adjudicating 
the place of settlement of a lunatic 
pauper, and ordering the overseers of 
such place to pay the expenses of the 
pauper under the provisions of the 
9 Geo. 4, c. 40. On the 8th of 
August, in the same year, the fore- 
going statute was repealed by the 
8 & 9 Vict. c. 126, '' except aa to 
any matters committed or done before 
the passing of such act." On the 
13th of the next October (no notice 
of appeal having been previously 
given), an appeal against the order 
was entered and respited, and on the 
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17th of the fame month, notice of 
appeal (but without any gronndt)i 
was given for the following sessions, 
at which sessions the appeal was dis- 
niissed on the grounds, first, that the 
9 Geo, 4, & 40, was repealed by the 
8 & 9 Viet. c. 126, and the power of 
appeal therefore lost; secondly, that 
no grounds of appeal were served: 
Heldt on motion of a mandamus to 
hear, first, that the case was within 
the exceptions of the repealing clause 
of the 8 & 9 Vict. c. 126 ; secondly, 
that the appeal was under the 46th 
or 54th sections (and not the 60th), 
which do not require the grounds of 
appeal to be served, and that the 
sessions were wrong in dismissing the 
appeal. Reg. y. The Recorder of 
York, 225 

MAJORITY, 

Of churchwardens and overseers 
signing notice of appeal, see jippeal 
{Notice of), 1. 

MANDAMUS. 

See Appeal, 1, 2, 3. 

On the 5th of January, an appeal 
against an order of bastudy came on 
for hearing, when, in consequence of 
alleged insufficiency of the service of 
notice, it was dismissed, the sessions 
giving the appellant the choice of a 
case, or of applying for a mandamus. 
No case was stated, but on the dOth 
of the following April (Easter Term), 
the appellant applied for a mandamus. 
Held, that the application was in time. 
Reg. V. TheJusticei of Cheshire, 164 

MARGIN OF ORDER. 
See Ordbe ov Removal, 1. 

NEW TRIAL. 

See Attorney, 4, 5. 

1. When it clearly appears that 
substantial justice has been done 



between the parties, the Court will 
not grant a new trial, ^ough the 
verdict is not warranted by the evi- 
dence. A. brought an action against 
B., and in his particulars gave credit 
for a sum of money paid by B. A 
summonB was afterwards taken out 
by B., and an order made for a better 
particnlalr of one item of the plaintiff's 
demand, whereupon the plaintiff deli- 
vered a fresh particular of his whole 
demand, omitting the credit given to 
the defendant for payment ; the de- 
fendant pleaded the general issue, and 
the case was sent for trial before the 
sheriff. At the trial, it appeared that 
the plaintiff had only annexed to the 
writ a copy of his second particular, 
and having proved a claim against 
the defendant not sufficient to cover 
the amount for which he had given 
credit in his first particular, the 
defendant tendered in evidence the 
first particular as delivered by the 
plaintiff, which was objected to on the 
ground of there being no plea of pay- 
ment on the record, and was rejected 
by the undeiaheriff. The jury, how- 
ever, having heard the discussion, 
returned a verdict for the defendant, 
and a rule nisi for a new trial being 
obtained by the plaintiff, on the 
ground that the verdict was against 
evidence. Held, that as substantial 
justice was done, the Court would 
not disturb the verdict. BouUon v. 
Pritchard, 1 7S 

2. A cause was tried before the 
nndersheriff in Vacation, and upon an 
application to a Judge at Chambers, 
he made an order 8ta3ring all further 
proceedings until the fifth day of the 
following Term, in order that an 
application might be made to the 
Court Held,,lhstt a motion made 
(in pursuance of such order) on the 
fifth day of the following Term, was 
too late. Roberts v. Foulkes, 205 

8. Every cause in the list of the 
day should be considered by the 
parties as the first cause, i( being 
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PARTICULARS OF DEMAND. 



witldn the jurisdiction of the pre- 
siding Judge to take them in any 
order he may think most convenient 
Where, therefore a cause was called 
on out of its turn, upon an intimation 
from the Judge that he would take 
two short causes, and upon the repre- 
sentation that it was such a cause (it 
being such in fact), in the absence 
of the counsel and attorney of the 
defendant, and the plaintiff obtained 
a verdict, the Court refused to set 
aside the trial, though it was shewn 
that the plaintiff's legal advisers knew 
that counsel was instructed for the 
defendant. Cottam v. Banksy 302 

NOTICE. 
See Bastardy, 2. 

NOTICE OF APPEAL. 
See Appeal, 2. 

NOTICE OF TRIAL. 

See Pauper, 2. 

Trial (Notice of). 

OATH. 

See Habeas Corpus. 
Warrant, 2. 

ORDER. 

In bastardy, time of making, see 
Basiardff. 

ORDER (JUDGE'S). 

When to be served, see Appear^ 
aneCf 1. 

ORDER OF REMOVAL. 
See Certiorari, 2. 

The margin of an order of removal 
contained the words, *' Borough of 
King's Lynn, in the county of Nor- 
folk,'* and the body of the order, after 
stating that upon complaint "unto 



us," two justices, ftc, *Mn and for 
the said borough," of the inhabitancy, 
want of legal settlement, and charge- 
ability of the paupers to the parish of 
Saint M«, in King's Lynn, proceeded 
thus : *' We, the said justices, upon 
due proof made thereof, as well upon 
the examination of S. W., &c., upon 
oath as otherwise, and likewise upon 
due consideration had of the premises, 
do adjudge the same to be true. And 
we do likewise adjudge, that the lawful 
settlement of the paupers is in the 
township of B.," &c The rest of the 
order (which was in the usual form) 
stated nothing more respecting the 
place at which the order was made, 
or as to an examination into the 
settlement of the paupers in B. : HeUL 

1. That the margin was incorporated 
with the order, and that by reference 
thereto it su£3ciently appeared, that 
the order was made by die justices in 
the borough of King's Lynn, and 
consequently within their jurisdiction. 

2. That though the adjudication was 
expressed to be made " upon oath as 
otherwise" the Court would not in- 
tend that the justices adjudicated 
upon any evidence which was noi 
upon oath, and that the words ** as 
otherwise" must be construed to mean 
other legal proof. S. That the order 
was sufficient without further state- 
ment of an examination into the 
pauper's settlement at B. Reg. v. The 
Recorder of King's Lynn^ 108 

OUTLAW. 

The Court will not entertain an 
application, on the part of an outlaw, 
to compel the delivery of an attorney's 
bill, or to refer to taxation a bill of 
costs already delivered. In the Matter 
of Ford^ Gent., one, ^e, 88 

PARTICULARS OF DEMAND. 

As to amended particulars, see 
New Trial, I. 



PLBA. 



PRISONER. 
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PAUPER. 

See Lunatic. 

1. If a pauper has been guilty of 
repeated de&ults in not proceeding to 
trial, he may be dispaupered, and 
ordered 16 pay the costs of the day by 
the same rule. BedweU^ a pauper, ▼. 
C&uhiringt 97 

2. The Court will not compel a 
pauper plaintiff to pay costs by reason 
of his having given a notice of trial, 
and not having proceeded to trial 
pursuant to such notice, under the 
rule of H. T. 2 Wm. 4, r. 10, if the 
notice of trial was duly counter- 
manded. Where a notice of trial has 
been duly countermanded it is the 
same as if none had been given. Doe 
dem. Pugh v. Price, 31 1 

PEREMPTORY UNDERTA- 
KING. 

See JvDQUEvr (as in case op a 
Nonsuit), 2, 3. 

Default in not trying after giving, 
see Judgment (as in ease of a nonsuit). 

PLEA. 

1. 1( A plesi puis darrein coniinutmee 
is pleaded in banc, it should be deli- 
vered to the plaintiff*8 attorney, but 
if pleaded at nisi prius it should be 
delivered in Court on the day of trial, 
certified by the Judge, and be. annexed 
to the record. A. was sued ^ admi- 
nistratrix to B., and the cause being 
at issue, it was set down for trial at 
the first sittings in Michaelmas Term, 
which were held on the third day of 
November. On that day the defend- 
ant delivered to the plaintiff's attorney 
a plea to the further maintenance of 
the action, of which plea the plaintiff 
took no notice, but on the following 
day (the 4th) tried his action, and 
(the defendant not appearing) obtained 
a verdict. Upon motion to set aside 
the uial, on the ground .that the 



plaintiff had no right to pass over the 
plea puis darrein eoniinuance : Heldf 
that the plea was irregular as not 
having been properly delivered, and 
that t^e plaintiff was right in disre- 
garding it. Payne v. Shenstone, Ad" 
minisirairiXf 211 

2. To a plea of set-off alleging the 
plaintiff to be indebted to the defend- 
ant upon a bill of exchange indorsed 
by the plaintiff to the defendant, the 
plaintiff replied nil debet At the 
trial it appeared that after the bill 
became due, the defendant admitted 
the debt, in respect of which the 
action was brought. In support of 
the plea the defendant put in the bill, 
and proved the plaintiff's handwriting 
to the indorsement. The jury having 
been directed that the plea was not 
sufiiciently made out, returned a ver- 
dict for die plaintifi^ and this Court 
discharged a rule to enter a verdict 
for the defendant. James v. HaU^ 73 

PRISONER. 

1. A prisoner once supersedeable is 
always so. 

The plaintiff lodged a writ of de- 
tainer against the defendant in June, 
1838, and in the following October 
the Stat. 1 & 2 Vict. c. 110 came 
into operation, which by section 41, 
enacts that no prisoner whose estate 
shall be vested in the provisional 
assignee, by an order made under 
that act shall after the making of 
such order be dischai^ed out of 
custody as to any action, &c., for any 
debt, &c., with respect to which an 
adjudication can be made under the act 
by virtue of any supesedeas, &c., for 
want of- the plaintiff's proceeding 
therein. In October, 1839, such an 
order was made under section 36, 
but nothing further was done under 
it. No declaration in the action was 
ever delivered, but the defendant con- 
tinued in custody under the detainer 
till the present time : Held, that as 
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SCIRB FACIAS. 



SSAYICE (OF WRIT). 



the plaintiff by not having dedans^ 
waa out of Court befoie the Tfa|^ 
iog order was made, the 41 at 
section did not operate so as to de- 
prive the defendant of hia right to be 
discharged from cnstody* UdLUU v. 
CresaweU, 1 

PRIVILEGE. 
See Attornbt, 6. 

PUIS DARREIN CONTINU- 
ANCE. 

See PLtAf.S. 

QUARTER SESSIONS. 

See Appxal» 2. 

As to receiving evidence of order 
of bastardy, see Bastardy, 

RECOGNIZANCE. 
Notice of in bastardy^ see Appeal^ 1 

REGUL^ GENERALES, 145 

RULE. 
See Service, 1. 

SCIRE FACIAS. 

1. If the final process returnable 
upon execution be issued within a 
year of the judgments but has pro-, 
duced no satisfacdon, fresh process 
may be issued at any time afterwards 
without previously returning the firsts 
or suing out a scire facias. 

In June, 1843, judgment was 
signed against two defendants (H. and 
B.), and at the same time a ca. sa* 
returnable upon execution was is- 
sued against both, and ei^ecuted 
against H., but, by the plaintiff's 
direction, not against B. : shortly 
afterwards H. was discharged under 
the Insolvent Act. In January, 1 346, 
a fi. fa. was issued against B. without 
previously suing out a sci. fa, or ra- 



^mbg the ca. sa. ; Held^ that the 
% fa. was regular. FrakkUm v. Hodge^ 
kineen and Beale^ 51 

2. A judgment more than twenty 
years old may be revised by scire 
fiunas, if paymenta on account appear 
to have been made within twenty 
years. WiiUams y. fFeUhf and Ana* 
ther, eO 

SECURITY. 
See WARnaKT of Attoknet, 1. 

SECURITY FOR COSTS. 
See Affipavit, 2. 

The Court refhsed to require the 
plaintiff to give security for costs 
though it was sworn that he was in 
destitute circumstances, that he was 
not to be found (not that he was 
out of the country), and when last 
seen, stated that he knew nothing 
about the action. Armitage v. Oraf" 
toHf 30 

SERVICE. 

The attorney for the plaintiff having 
died after issue joined, and no fresh 
attorney being appointed, the Court, 
on granting a rule for judgment as in 
case of a nonsuit refused to permit it 
to be served on the late attorney's suc- 
cessor in business, but directed it to 
be served on the plaintiff hhnself. 
CoUUu V. Arnold, 217 

SERVICE (OF WRIT). 

1. If after ineffectual Mtempts to 
serve the defendant personally, a 
copy of the writ of summons has been 
l^ft at his place of abode, and he has 
admitted the receipt of it by letter, 
the plaintiff may have leave to enter 
an appearance for him, but the appli- 
cation must be supported by an idfi- 
davit properly verifying the hand- 
writing of the letter. Rol/e v. 
Paget, 78 



SUMMONS (AT CHAMBERS). SUMMONS (WRIT OF). 87^ 



SESSIONS. 

See Appeal. 

* SET-OFF. 
JSfee pLBAy !• 

SPECIAL JURY. 

On the day before Good Friday, 
being two days after notice of trial, 
and more than six days before the 
sittings for which notice had been 
given, the defendant obtained a rale 
for a special jury, but the offices 
being closed during the Easter holi- 
days, an appointment to nominate 
could not be obtained till the day 
before the sittings^ when the rule and 
an appointment for a subsequent day 
were served, the rule having been 
served alone two days before. If the 
holidays had not intervened, the rule 
might have been obtained and served 
on the day after Good Friday : Held^ 
that there had been no such laches as 
to induce the Court to discharge the 
rule. Oumey Y. Ornmey^ 119 

STAYING PROCEEDINGS. 

By deed of separation the husband 
agreed to pay an annuity to a trustee 
for the use of his wife. The annuity 
being in arrear, and the trustee re- 
ftising upon indemnity to sue the 
husband, an action was commenced 
in the trustee's name, but without his 
authority, for the recovery thereof. 
Under these circumstances the Court 
refused to stay proceedings at the 
instance of the defendant. Auster v. 
HoUand, 104 

SUMMARY CONVICTION. 
See Bail. 

SUMMONS (AT CHAMBERS). 

See Irkeoularitt, 1. 

If upon a sommons at Cham- 
bers the Judge refuses to make an 



order, and application is afterwards 
made to the Court upon the same 
matter. QtM^re, whether it be neces- 
sary that the summons or other pro- 
ceedings at Chambers be brought 
before the Court. HaUeU ▼. Creu" 
weU, 1 

SUMMONS (WRIT OF). 

See Distringas (to Outlawry). 

When parties who are before a 
Judge at Chambers upon a summons 
are referred to the Court, they are 
bound to go promptly. On the 10th 
March, a summons was taken oat to 
amend an entry in the judgment roll 
and was beard on the 12th, when the 
question was adjourned to the Court ; 
no motion however was made until 
the 5th May (the 21st day of Easter 
Term) : Held, too late. Buiterworth 
V. WiUiamy 168 

SUMMONS (WRIT 0F> 

See Service. 

1. Where a party who had made 
the requisite calls to obtain a distrin-* 
gas to compel appearance, left the 
copy writ with a person who repre- 
sented herself as being a servant, and 
the party leaving the writ did not 
therefore make ue indorsement of 
service pursuant to R. M. 3 Wm. 4, 
r. 3, and it afterwards appeared that 
the person to whom the copy was 
delivered was in fact the defendant, 
the Court permitted an appearance 
to be entered, sec. stat notwith- 
standing such indorsement had not, 
been made. Burrows v. Gabriel and 
Others, 159 

2. Where a plaintiff by his indorse- 
ment on the writ claims a debt and 
interest, it is sufficient to state from 
what time he claims such interest with- 
out stating the rate at which he claims 
it. The indorsement on a writ of 
summons was as follows, '* Theplain- 
ti£& claim, 35(. S#. 6<{. thereon, from 
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tbe 8tfa September, 1846, until pay- 
ment £>r debt, and 2L lOf. for costs," 
&c. : Heldf sufficient. Allen and 
Another v. Buseey^ 204 

3. A writ of summons was thus in- 
dorsed, *' This writ was issued by Gre- 
gory, Falkner, Gregory and Skirrow, 
of No. 1 , Bedford Row, London, agents 
for Mr. John Toby the younger, of 
Exeter, in the county of Devon, the 
plaintiff within named:" Held bad, 
inasmuch as it neither shewed that the 
writ was issued by the attorney for the 
plaintiff, nor by the plaintiff in person, 
as required by- the 2 Wro. 4, c. 39, 
s. 12. Toby the Younger v. Han' 
cock, 207 

SUPERSEDEAS. 
See pRisoNEH, 1. 

SURRENDER. 
See Landlokd and Tenant, 1. 

TAXATION OF COSTS. 
See Costs, 1, 2, 3. 

TRIAL (NOTICE OF). 

If notice of trial be given for 
the London sittings in Term, the 
plaintiff is at liberty to continue it to 
the sittings afler Term, and the cause 
may be tried without further notice 
at the adjournment day. Toulmin v. 
Ekfie, 72 

TRUSTEE. 

Action in the names of, without 
consent, see Staying Proceedings, 

UNDERTAKING. 
See Attorney, 1. 

" UPON OATH AS OTHER- 
WISE." 

Statement of, in order of removal, 
see Order of Removal. 



USE AND OCCUPATION. 
See Landlord and Tenant, 1. 

USURY. 
See Warrant of Attornet, 1. 

VENUE. 

Where the venue has been changed 
upon the usual affidavit, but which 
the circumstances of the case did not 
justify the defendant in making, the 
plaintiff may bring back the venue 
without giving the usual undertaking 
to give material evidence, notwith- 
standing the rule of H. T., 2 Wm. 4, 
r. 103. Cundell v. Harrison and 
Others, 278 

WARRANT. 

1. A warrant, committing a bank- 
rupt for not giving satisfactory an- 
swers, recited, that a iiat had been 
directed to a district Court of Bank- 
ruptcy, that the bankrupt had surren- 
dered himself "to me, W. J. W., 
Esq., one of the commissioners of 
the said Court, authorized to act in 
the prosecution of the said fiat," and 
that the said commissioner, ** in exe- 
cution of the fiat, and of the powers 
given by the statutes, proceeded to 
examine," &c., and then, after setting 
out the whole examination, consisting 
of 240 questions and answers, con- 
cluded thus, *' Which said answers 
are not, nor are any of them satis- 
factory,*' &c. : Held, upon motion for 
a habeas corpus to discharge tbe 
bankrupt from custody under the 
warrant, 1 . That the warrant shewed 
sufficient jurisdiction in the commit- 
ting commissioner, although it did 
not state that the fiat was allotted to 
him, or that he acted in the absence 
of another commissioner to whom it 
might have been allotted, according 
to the general rules and orders in 
bankruptcy, made under the statute 



WARRANT OF ATTORNEY. 
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5 & 6 Vict. c. 112, 8. 70. 2. That 
(it appearing to the Court upon the 
ezaminatioii as set out, that the 
answers were upon the whole unsatis- 
factory, and that the bankrupt had 
been questioned by the commissioner) 
the warrant sufficiently specified the 
cause of the committal. Ex parte 
Ward, 126 

2. The stotute 5 & 6 Vict. c. 122, 
s. 70, enacts, ** that it shall be lawful 
for the commissioners in bankruptcy, 
subject to the Lord Chancellor*8 sanO- 
tion and confirmation, to make from 
time to time rules and orders for 
regulating the practice to be observed 
in every Court authorised to act in 
the prosecution of fiats in bankrupt- 
cy :*' Heidf that the superior Courts 
at Westminster cannot take judicial 
notice of the rules, &C, made in pur- 
suance of this act. Ex parte Ramsden, 

183 

3. The statute 8 & 9 Vict. c. 48, 
" to substitute a declaration for an 
oath in cases of bankruptcy,'* is im- 
perative ; and the commitment of a 
bankrupt for unsatisfactory answers 
taken since that act upon oath is 
illegal, lb, 

4. If a warrant to enforce the ad- 
judication of justices be made by 
justices other than those before whom 
the complaint was heard and deter- 
mined, such warrant must state the 
fact of an adjudication, and it is not 
sufficient to allege, that upon sum- 
mons before the first justices to shew 
cause why a rate should not be paid, 
the defendant appeared, " but hath 
not shewn any sufficient cause why 
the same should not be paid," lb* 

WARRANT OF ATTORNEY. 

1. A loan of money at usurious 
interest upon the discount of bills, 
payment of which is secured by a 
warrant of attorney authorizing the 
immediate entering up of judgment, 



which judgment Is registered, is not 
thereby a loan upon Uie security of 
land within the meaning of the pro- 
viso in sect. 1 of the 2 ^r 3 Vict, 
c. 37. By this statute, certain secu- 
rities for the loan of money are not 
to be deemed void by reason of any 
rate of interest being taken. " pro- 
vided always that nothing herein con- 
tained shiJl extend to the loan or 
forbearance of any money upon secu- 
rity of any lands, tenements, or here- 
ditaments, or any estate or interest 
therein.'' Held^ that a warrant of 
attorney given to secure a loan of 
money, at 60^. per cent, interest, 
upon which warrant, judgment was 
entered up and registered, whereby 
the said judgment became a charge 
upon the lands of the defendant, was 
not within the said proviso, and, 
therefore, not void. Lane v. Horloek^ 

238 

2. Pending proceedings before a 
magistrate upon a charge of embeszle- 
ment, a warrant of attorney was given 
to the prosecutor to recover sums of 
money in respect of which part of the 
charge arose, and at an adjourned 
examination, immediately following, 
the charge was withdrawn. It was 
sworn upon one side, that the secu- 
rity was given in pursuance of an 
agreement to abandon the prosecution, 
whilst, on the other, it was alleged to 
have been given on account of debts 
admitted to be due from the accused 
to the prosecutor upon partnership 
accounts, and that the magistrate, 
during the proceedings before him, 
had expressed great doubts whether 
a partnership did not in fact exist 
between them. Under these circum- 
stances, a rule which had been ob- 
tained to set aside the warrant of 
attorney, as having been given upon 
an illegal consideration, was made 
absolute. Ex parte George CrUchletf^ 

7 

3. A warrant of attorney given in 



STB WARRANT OP ATTORNEY. 

May, 1842, anthorisad certain attor- 
neys to appear for tbe defendant " a* 
of Eatter Term laat past, Trinity 
TeciQ now next, or any other lubie- 
qnent Term," and eonfeu judgment 
in an action of debt. Judgment wai 
■igned, by leave of a Judge, in 
Miclmelmai Vacation, 1846 : Hrtd, 
that thia judgment wai rwnlar, and 
ia pomance of the aothority (orer- 
niling CMM t. ChUver, 4 Soott, 
N. S. 678) ; Held alio, that onigDeM 



WRIT. 

of a bankmpt, leeking to aet aside a 
judgment againathim for irr^ulaii^, 
mnit come within the lame time after 
their appointment, sa the bankrupt 
mnit haTe done after he had notice 
of the irregularis. Aleoek and Otkara 
r. Sutdiffe, SIS 

WRIT. 
Sw Sektigi, 1. 

SullHOI»(WBn OF.) 



LONSOMI 

raiNTiD ay aAVHia and roosbb. 
109, Fetter Laact FUet Straet. 



t 



^' 



_l 



d 



lilliiliWIIIIll , 

3 bios Db3 2D1 ab3 & 



> 



."] 



